EXHIBIT 1



Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Choice Communications LLC
CC Docket No. 96-45
Petition for Designation as an Eligible
Telecommunications Carrier in the
United States Virgin Islands

N N N N N N N

DECLARATION OF DONALD E. PARRISH
ON BEHALF OF INNOVATIVE TELEPHONE

Gregory J. Vogt

Rebekah P. Goodheart

Amy E. Bender

WILEY, REIN & FIELDING LLP
1776 K Street, N.W.

Washington, DC 20006

(202) 719-7000

February 23, 2005 Attorneys for Innovative Telephone Corp.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

l. Introduction
Q. What is your name and business address?

A My name is Donald E. Parrish. 1 am a principal in the consulting firm of Parrish,
Blessing & Associates, Inc. My business address is 1142 King Street, Christiansted, U.S. Virgin

Islands 00820

Q. What is the purpose of your declaration?

A. The purpose of my declaration is to summarize my attempts to inquire about the
availability of wireless telephone services offering by Choice Communications, LLC (*“Choice”).
As detailed below, | contacted Choice on three occasions in an effort to learn more information

about their wireless telecommunications service.

Q. What were the results of these inquires?
A Every time, | was informed that Choice does not offer any wireless telephone service—or
any telephone service at all. The only services Choice provides are paging, wireless Internet and

wireless cable services.

Q. Please describe your first contact with Choice to obtain additional information regarding
any wireless telecommunications services.

A. On February 11, 2005, | contacted Choice’s St. Croix office and inquired about wireless
telephone service. The Choice employee indicated that Choice did not offer any wireless
telephone service—only paging service, wireless Internet or wireless cable. | then asked if
Choice offered “any” telephone service; the Choice employee reiterated that Choice does not

provide any telephone service—whether wireless or otherwise.
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Q. Please describe your second contact with Choice to obtain additional information
regarding any wireless telecommunications services.

A On February 11, 2005, | went to Choice’s St. Croix office in person and inquired about
wireless telephone service. The Choice employee indicated that Choice did not offer any
wireless telephone service—only paging service, wireless Internet or wireless cable. | then
asked if Choice offered “any” telephone service; the Choice employee reiterated that Choice

does not provide any telephone service—whether wireless or otherwise.

Q. Please describe your third contact with Choice to obtain additional information regarding
any wireless telecommunications services.

A. On February 11, 2005, | contacted Choice’s St. Thomas office and inquired about
wireless telephone service. The Choice employee indicated that Choice did not offer any
wireless telephone service—only paging service, wireless Internet or wireless cable. | then
asked if Choice offered any telephone service; the Choice employee reiterated that Choice does

not provide any telephone service—whether wireless or otherwise.

Q. Does this complete your declaration?

A. Yes it does. Thank you.



1  Ideclare under penalty of perjury under the laws of the United States of America that the

2 foregoing is true and correct. Executed on the 22nd day of February, 2005 in Christiansted, U.S.

3 Virgin Islands.
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Before the
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Washington, D.C. 20554

In the Matter of

Choice Communications LLC
CC Docket No. 96-45
Petition for Designation as an Eligible
Telecommunications Carrier in the
United States Virgin Islands
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[PROPOSED] INTERROGATORIES FOR CHOICE COMMUNICATIONS LLC

On January 13, 2005, Choice Communications LLC (*Choice”) filed a Petition for
Designation as an Eligible Telecommunications Carrier in the United States Virgin Islands.
Based on the Commission’s review of Choice’s submission, we direct Choice to provide the
additional information and documents specified below within twenty (20) calendar days from the

date of this document.

I DEFINITIONS
For the purposes of responding to the foregoing set of interrogatories:

1. “Document” or “Documents” or “Things” are used in the most comprehensive
and inclusive sense and shall include any physical thing embodying or containing information or
any written, recorded, graphic, or other matter, in any language, whether produced, printed,
reproduced, or stored on paper, cards, tapes, disks or other computer storage devices, charts,
film, or any other medium, including matter in the form of reports, records, studies, statements,

minutes, books, letters, notebooks, publications, pamphlets, microfilm, circulars, prospectuses,

! Petition for Designation as an Eligible Telecommunications Carrier in the United States
Virgin Islands of Choice Communications LLC, CC Dkt. No. 96-45 (filed Jan. 13, 2005).



brochures, studies, notices, computer printouts, insurance policies, agreements, contracts,
memoranda, summaries, compilations, appraisals, correspondence, working papers, notes,
messages, emails, telegrams, tariffs, bookkeeping entries, inventories, financial statements,
accounting records, balance sheets, books of account, operating statements, budgets, schedules,
appointment calendars and diaries, telegrams, travel reports and records, bills of lading, invoices,
freight bills, ledger sheets, receipts, projections, graphs, sketches, drawings, blueprints,
photographs, motion pictures, information or files that have been electronically stored or
recorded including magnetic disks, optical disks, voice mail, and samples, models, prototypes
and devices and any Documents necessary to the comprehension or understanding of any
designated Document (including cross-referenced Documents and indexes, definitions or keys to
any terms or codes used) and also includes originals, drafts; each separate copy of each
Document or Thing that, by reason of any variation or change (e.g., the presence or absence of
handwritten notes, or underlining), represents a distinct version; a copy of responsive Documents
and Things that are electronically stored or recorded shall be produced in the same format in

which they exist.

2. “Choice” means Choice Communications LLC, and includes each of its present
or former, domestic and foreign parent corporations, subsidiaries, affiliates, predecessors, joint
ventures, boards, departments, divisions, committees, and all directors, executives, officers,
employees, consultants, agents, accountants, attorneys, investigators, and representatives of the

foregoing entities.

3. “ETC” means eligible telecommunications carrier as defined by Section 214(e) of
the Communications Act of 1934, as amended, 47 U.S.C. § 214(e), Part 54 of the Commission’s

rules, 47 C.F.R. § 54.1 et. seq, and as interpreted by the Commission’s precedent.



4. “Innovative” means the Virgin Islands Telephone Company d/b/a Innovative

Telephone, the rural incumbent local exchange carrier in the U.S. Virgin Islands.

5. As used herein, the terms “all” and “any” shall be construed to include or refer to
“any,” “all”, and “any and all”” as necessary in order to bring within the scope of the request of

all responses which might otherwise be construed to be outside the scope.

6. “Person” means any individual, partnership, firm, corporation, association, joint

venture, government or other legal entity.

7. “Third Party” means any person other than Innovative or Choice.
8. “Including” or “includes” as used herein means including without limitation.
9. As used herein, “refer to” “relate to,” or “relating to” means in whole or in part

constituting, containing, concerning, embodying, reflecting, discussing, describing, identifying,
stating, mentioning, analyzing, evidencing, supporting, confirming, undermining, rebutting,

repudiating, contradicting, referring to, dealing with, or in any way pertaining to.

10.  Asused herein, “evidences” or “evidencing” shall mean approving, indicating, or

probative of the existence or nature of.

11.  “Communication” means any form of oral or written interchange, whether in

person, by telephone, telex, facsimile, or any other medium.
12.  “ldentify” means:

Q) when used with respect to a person:
@ the person’s name;

(b) the person’s last known residence, business address and telephone
number.



(i)

(iii)

(©)

(d)

the person’s company or business affiliation at the date of
transaction, correspondence, or Thing referred to; and

the persons title and duties in the company or business with which
he was or is affiliated;

when used with respect to a Document or Thing:

(a)

(b)
(©)

(d)

(e)
(f)

(9)

(h)

(i)

the identity of each person who prepared and/or authored and/or
signed it;

the date of the Document or Thing;

the general nature of the Document or Thing (e.g., letter,
memorandum, photograph, computer printout, model, etc.);

the identity of each person to whom it was addressed or
distributed;

its present location and the identity of its present custodian;

the nature and substance of the Document or Thing with sufficient
particularity to enable it to be identified;

additionally, if the Document is a patent, the country in which such
patent was applied for, published, issued or granted, and each
number, the title holder, date, the identity of each alleged inventor
thereof, and the identity of any assignee;

additionally, if the Document is a printed publication, the name of
the publication in which the Document was printed, the volume
number and/or issue number, and page numbers; and

additionally, if the Document was or will be produced in response
to a request for Documents, the bates numbers corresponding to
each page of the Document.

when used with respect to a Communication:

(a)

(b)

if written, the identity of the Document or Documents in which the
Communication was made, the substance of the information in the
Communication, and the identity of all Documents which refer to,
relate to, or reflect such Communication, in whole or in part, or
which were discussed, displayed, or used during such
Communication;

if oral:



1) whether the Communication was made in person or by
telephone;

2 the identity of each person who attended, heard or observed
it;

3 the location of each such person at the time of
Communication;

4) the substance of what each person said.

13.  “Application” shall mean Choice’s Petition for Designation as an Eligible
Telecommunications Carrier in the United States Virgin Islands as filed with the FCC in CC

Docket No. 96-45.
14. “FCC” and “Commission” shall mean the Federal Communications Commission.

15.  The term “Supported Service” shall mean the services and functionalities

identified in 47 C.F.R. 8 54.101(a) of the FCC’s rules.

16. The term “Telecommunications Service” shall have the definition contained in 47

U.S.C. § 153(46) of the Communications Act of 1934, as amended.

17.  The term “Non-Telecommunications Service” shall mean any service provided
that is not a Telecommunications Service, including but not limited to information services, as

defined in 47 U.S.C. 8153(20) of the Communications Act of 1934, as amended.
18.  “VIPSC” shall mean the Virgin Islands Public Services Commission.

1. INSTRUCTIONS

1. Responses and objections to these Interrogatories must be provided to the

Commission within twenty (20) calendar days of the date of this document.
2. The following rules apply to each Interrogatory:

@) The singular shall include the plural and plural shall include the singular.



(b) “And” shall include “or” and “or” shall include “and.”
(© If a word is capitalized, the definition provided in “Section I. Definitions”
is to be used for its meaning. If a capitalized word is not defined in
“Section 1. Definitions,” the definition in the Communications Act of
1934, as amended, shall be used to define the terms.
3. Unless otherwise specified, each Interrogatory shall extend to all information in

the possession, custody or subject to the control of, or otherwise available to Choice.

4, Interrogatories are to be answered under oath, fully, completely, and separately
and each answer must correspond to the Interrogatory to which it responds. The answers to these

Interrogatories shall be signed under oath by the Person making them.

5. Each individual Interrogatory should be construed independently. No
Interrogatory shall be construed by reference to another Interrogatory (or document request) for

the purpose of limiting the response to either.

6. These Interrogatories are continuing and require further and supplemental
production whenever Choice (including Choice’s attorneys, accountants, bookkeepers, advisors,
agents, other service providers, and any others acting on its behalf) locate further responsive

information.

7. If Choice withholds any information or Documents called for in an Interrogatory
on the grounds of privilege, provide in a privilege log the following information with respect to

any such information or Documents:

@) The nature of privilege claimed (e.g., attorney-client, work product); if
work-product privileged is asserted, provide the proceeding for which the
Document was prepared,;

(b) The facts upon which Choice relies as the basis for claiming the
privilege as to the specific information;



(©) In the case of a Document, identify:
Q) each person who is an author or originator of the Document,
including each person’s position at the time the Document was

prepared and the current (or last known) name, home and business
address, telephone number and position of each person;

(i) thetitle (if any) of the Document;
(i) the date of the Document;
(iv)  each person to whom the Document was addressed or distributed;
(V) the type of Document;
(vi)  the general subject matter of the Document; and
(vii)  the present location of the Document.
1. INTERROGATORIES & DOCUMENT REQUESTS

1. Identify Choice’s Specialized Mobile Radio (“SMR”) service area by providing
maps of each of Choice’s towers or other facilities that Choice is relying upon or in its
Application. For each tower and/or facility, Choice must identify the service area and technical
information regarding the signal throughout Choice’s service area. Identify any areas where
Choice does not provide service today and any areas where Choice does not provide service in

Innovative’s service area.

2. Provide all documents evidencing or relating to any efforts or plans described in

response to Interrogatory 1.

3. If Choice plans to build new towers or facilities to expand its SMR service area,
provide maps and identify where Choice plans to build such new towers or facilities. ldentify
what efforts Choice has made to implement these new towers or facilities, including but not
limited to budget plans, contacting vendors, and purchasing equipment. ldentify the timeframe

that Choice plans to build these new towers or facilities.



4. Provide all documents evidencing or relating to any efforts or plans described in

response to Interrogatory 3.

5. Explain what changes have been made to Choice’s FCC licenses since Choice
stated in a certified interrogatory response to the VIPSC that “Choice’s licensed service area is

not identical to Innovative’s service area.”

6. Describe and document which of the Supported Services that Choice provides
today. For each Supported Service, provide diagrams, maps and any other evidence that Choice

has within its possession and control.

7. Provide all documents evidencing or relating to any Supported Service described

in response to Interrogatory 6.

8. For each Supported Service that Choice does not provide today, provide the dates
that Choice will provide each Supported Service. If the Supported Services will be available in
some locations before others, identify them by dates and places. Identify what steps Choice has
taken to ensure that it can timely provide the Supported Services, including but not limited to
financial plans, research regarding the cost of such upgrades, contacting vendors, and any other

actions that Choice has taken to provide the Supported Services.

9. Provide all documents evidencing or relating to Choice’s response to

Interrogatory 8.

10. Identify and explain how Choice uses its FCC SMR license. In this response,
Choice should identify if it uses its SMR license to provide voice service or other services and
how Choice provides single-party service through its SMR service. If Choice does not provide

voice-grade service today, identify the type of services that Choice offers using its SMR license.



If Choice offers any service using its SMR license, identify the plans available to customers in
the U.S. Virgin Islands, provide examples of any advertisements for the SMR service, and

identify the number of customers that subscribe to this service.

11. Provide all documents evidencing or relating to any services, advertisements,

customers or otherwise described in response to Interrogatory 10.

12. Diagram and detail the service that Choice provides to Little St. James Island.

Identify how many customers that Choice provides service to on Little St. James Island.

13. Provide all documents evidencing or relating to the services, diagrams, and

customers described in response to Interrogatory 12.

14, Identify and provide documentation to support Choice’s statement that it provides

voice-grade access to the public switched telephone network (“PSTN”).

15. Identify and provide documentation to support Choice’s statement that it provides

access to “911” services through the PSTN.

16. Identity and provide documentation to support Choice’s statement that it has

interconnection agreement with interexchange carriers.

17. Identify and provide documentation to support Choice’s claim that its parent

company’s Sonus can be used to provide reliable DTMF signaling in the U.S. Virgin Islands.

18. Identify and provide documentation to support Choice’s claim that there will be

“at most” a “minimal” impact on the universal service fund if Choice is granted ETC status.

19. Describe how Choice will comply with its obligations to the FCC’s and the

VIPSC’s Lifeline and Link-Up programs.



20. Provide all documents evidencing or relating to Choice’s response to

Interrogatory 19.

21, Identify and provide documentation to support how Choice satisfies each of the
following criteria, from the Joint Board’s Recommended Decision (Federal-State Joint Board on

Universal Service, Recommended Decision, 19 FCC Rcd 4257 (Jt. Bd. 2004)):

@) the financial resources and ability to provide quality services throughout
the designated service area;

(b) the commitment and ability to provide Supported Services, by requiring a
“formal build-out plan for areas where facilities had not yet been built”;

(© the ability to remain functional in emergency situations;
(d) that it satisfies any consumer protection requirements; and

(e) provides a minimum amount of local usage as part of their basic package
of Supported Services.

10



EXHIBIT 3



Appendix A

GOVERNMENT OF THE VIRGIN ISLANDS
OF THE UNITED STATES

Public Services Commission

IN RE: )
) PSC DOCKET No.548
REQUESTS OF CHOICE COMMUNICATIONS, LLC )

)

INTERIM DECISION OF HEARING EXAMINER
RE: ELGIBILITY

Procedural History

On October 29, 2002 Choice Communications LLC (hereafier referred to as “Choice™)
requested that the Virgin Islands Public Service Commission (hereafter designated the
«yIPSC” or the “Commission™) recognize it as an Eligible Telecommunications Carrier
(“ETC”) in accordance with requirements set forth in 47 U.S.C. § 214(e) and

47CFR54.201 and endorse its application to the Federal Communications Commission
for Universal Service Fund (“USF~) support.’

Choice Communications currently holds certain licenses granted by the FCC to operate in
the United States Virgin Islands as a Specialized Mobile Radio service (“SMR”)
provider.” Under the general terms and conditions of those federal licenses Choice
Communications is permitted to provide retail, voice-grade wireless communications
services that emulate wireline telephone services offered by telephone companies like
Innovative Telephone. Choice currently provides “wireless”, “cellphone” or “mobile”
services to commercial firms and individual consumers in competition with similar
services offered by others.

The VIPSC formally entertained the October 29, 2002 request of Choice at its April 24,
2003 meeting and granted further consideration to Choice’s eligibility and qualifications
for designation as an eligible telecommunications carrier.” Pursuant to authority granted
the VIPSC in 30 V.ILRR. §§11-31 the Virgin Islands Public Service Commission
appointed Rosalie Simmonds Ballentine, Esq., to act on its behalf as Hearing Examiner in
examining all matters pertaining to the eligibility matter and submit any

1 The formal request was made by Cornelius Prior, Jr. Chairman of Atlantic Tele-Network, Inc. on behalf
of Choice Communications, LLC in correspondence with Desmond Maynard, Esq. acting as Chairman of
the Virgin Islands Public Service Commission dated October 29, 2002. Choice Communications, LLC —a
wholly-owned subsidiary of Atlantic Tele-Network, Inc, — until recently engaged in the
telecommunications business in the United States Virgin Islands as Wireless World, LLC.

2 Choice Communications holds no operating licenses from the Virgin Islands Public Services
Commission. As an FCC license holder it is not subject to VIPSC rules, regulations and requirements
otherwise applicable to telecommunications services providers licensed by the VIPSC.

3 The Commission designated the proceeding as Docket No. 548 and notified the interested parties of its
intent to fully examine the merits of the request made by Choice.
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recommendations that merit consideration by the Commission at a future date. By

separate action, Gorham, Gold, Greenwich & Associates was appointed as Technical

Consultant to assist Attorney Ballentine in conducting the evaluation of Choice’s
5

proposal.

As a matter of administrative efficiency, the Commission elected to incorporate into
Docket No. 548 an earlier request by Choice Communications for DS3-GRADE-
equivalent services from Innovative Telephone Company (hereafter referred to as
“Innovative” or the “incumbent provide:r”).6 As the petitioner, Choice indicated in its
request that Innovative does not offer DS3-GRADE-equivalent services - at either retail
or wholesale rates — effectively impeding the ability of Choice to conduct business in the
United States Virgin Islands. In its July 12, 2002 petition, Choice Communication sought
assistance from the VIPSC in securing access to — and use of — DS3-GRADE equivalent
transmission facilities for its own use from Innovative. The Commission directed the
Hearing Examiner in Docket No. 548 to review the request made by Choice and take
such evidence in this proceeding as the Hearing Examiner deemed necessary to proffer an
informed recommendation to the Commission on this matter. Pursuant to a procedural
schedule set forth at the outset of this proceeding — and agreed to by the interested parties
_ the interest of the VIPSC in the instant Decision is limited the specific request by
Choice Communications for designation as an Eligible Telecommunications Carrier.’

In its October 29, 2002 Petition to the Virgin Islands Public Services
Commission, Choice Communications expressed interest in seeking recognition from the
FCC as an Eligible Telecommunications Carrier serving the United States Virgin Islands.
Pursuant to requirements contained in 47 U.S.C. § 214(e)(2) and rules set forth by the
FCC in 47CFR54.201 an applicant must first demonstrate that is satisfies the basic
eligibility criteria set forth by the statute and the rules.® After such a determination is

4 Gee Order No. 19/2003 in Docket No. 548 issued by the Virgin Islands Public Services Commission on
May 8, 2003.

5 See Order No. 25/2003 in Docket No. 548 issued by the Virgin Istands Public Services Commission on
May 28, 2003.

6The formal request was made by Cornelius Prior, Jr. Chairman of Atlantic Tele-Network, Inc. on behalf of
Wireless World LLC in correspondence with Desmond Maynard, Esq. acting as Chairman of the Virgin
Islands Public Service Commission dated July 12, 2002 (hereafter referred to as Declaration of Cornelius
B. Prior, Jr.). Wireless World, LLC — a wholly-owned subsidiary of Atlantic Tele-Network, Ine. is
currently engaged in the telecommunications business in the United States Virgin Islands as Choice
Communications, LLC.

7 A proposed Notice of Scope and Schedule for Docket No. 548 was issued to interested parties by the
Hearing Examiner on July 2, 2003. Pursuant to requests made by the parties at a July 8, 2003 Procedural
Conference certain dates affixed to the July 2 schedule were modified and a Revised Scheduling Order was
issued on July 21,2003. The approved scheduling order bi-furcated the principal matters presented for
consideration (ie, ETC designation and DS3-GRADE service) into separate “tracks™ and established
independent schedules for each. Matters related to DS3-GRADE service remain open for consideration and
will be addressed separately in the Hearing Examiner’s Report and Recommendations due October
21,2003.

8 47CFR54.201(d) requires that “upon request and consistent with the public interest, convenience, and
necessity, the state commission may, in the case of an area served by a rural telephone company, and shall,
in the call of all other areas, designate more than one common carrier as an eligible telecommunications
carrier for a service area designated by the state commission, so long as each additional requesting carrier
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made, the VIPSC must find that granting such a request in the area served by a rural
telephone company is in the public interest.” It is the opinion of the Hearing Examiner
that the construction of 47 US.C. § 214(¢)(2) and the requirements set forth in
47CFR54.201 dictate that the Virgin Island Public Services Commission determine that
the general eligibility requirements are satisfied before any consideration can be given to
matters of public interest."’ '

Eligibility Requirements

In statements before the Virgin Islands Public Services Commission,
representatives of Choice Communications expressed a continued interest in competing
with Innovative Communications in the United States Virgin Islands for end-users of
various telecommunications services."' Choice has suggested in admissions before the
VIPSC in this proceeding that approval of the request for ETC designation would afford
Choice Communications financial support from the Universal Service Fund (hereafter
referred to as “USF” or the “Fund™) to assist in its effort to achieve competitive parity
with Innovative that is only available to a provider that meets the qualifications set forth
for an Eligible Telecommunications Carrier'%.

meets the requirements of paragraph (d) of this section. Before designating an additional eligible
telecommunications carrier for an area served by a rural telephone company, the state commission shall
find that the designation is in the public interest.”

947 U.S.C. § 214(e)(2) requires a State commission (which the VIPSC is considered to be for terms of
implementation of the Telecommunications Act of 1996) to find that designation of an additional eligible
telecommunications carrier (such as Choice) is “in the public interest” when the incumbent local exchange
carrier is a rural telephone company. By its own actions in Docket No. 526 the VIPSC reaffirmed the rural
telephone company designation previously applied to Innovative Telephone Company. Accordingly, this
proceeding is necessitated, in part, by the need to satisfy a federal statutory requirement conveyed by
Congress to the VIPSC to implement.

10 The general eligibility requirements are universal obligations for all applicants seeking ETC designation.
The public interest standard set forth in 47CFR54.201(c) serves as an additional requirement applicable
only to applicants secking designation in a geographic area served by a rural telephone company and per
the rules is only considered after a determination has been made that the general eligibility requirements
have been satisfied.

11 The corporate parent of Choice (ATN Networks) previously filed an application with the VIPSC on
behalf of Wireless World, Inc. in 2001 (VIPSC Docket No. 526) that sought to have certain exemptions
accorded to rural telephone companies [see 47 § U.S.C. 251(f)(1) and 47 § U.S.C. 251()(2)] “lifted” by the
VIPSC and replaced with a set of terms and conditions that would afford Wireless World an improved
ability to compete with Innovative. The VIPSC subsequently rejected that application and found
insufficient evidence to support Wireless World’s petition. In rejecting the petition, however, the VIPSC
did not deny Wireless World’s right to compete but merely denied it the right to certain preferential terms
and conditions under the federal exemption. As a result of that decision Wireless World ~ and now Choice
— can participate in the Virgin Islands telecommunications market but the cost to do so does not assure it of
financial success. Mr. Prior, speaking as Chairman of ATN at the April 24, 2003 meeting of the VIPSC
reiterated his interest in expanding the business interests of Choice Communications in the United States
Virgin Islands.

12 Gae Declaration of Cornelius B. Prior, Jr. dated October 29,2002, p.1. In that communiqué Mr. Prior
states “[t]his designation is required to receive the universal services support necessary to make it
financially prudent for Choice to bring the benefits of additional competition to consumers in the U.S.
Virgin Islands”.
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As indicated earlier in this Decision, Choice must show that it has satisfied the
eligibility requirements set forth in 47 § U.S.C. 254 and 47 § U.S.C. 214(e) and further
amplified in rules set forth by the Federal Communications Commission (hereafter
referred to as “FCC”) in 47CFR54.101(a) before it can apply for support from the
Universal Service Fund.!> The petition presented for consideration by the VIPSC — and
addressed in this proceeding -- represents only the first step in the supplemental funding
process provided for by the United States Congress.™

In its October 29, 2002 petition, Choice asserted that it qualified for USF support;
however, Choice expressly acknowledge in the same submission that it does not currently
satisfy all of the eligibility criteria set forth by the statutes for designation as an eligible
telecommunications carrier.”” Instead, Choice suggests to the VIPSC that it will offer the
specified services when it is designated as an ETC. Choice goes on to assert that the FCC
has in certain instances granted ETC status to an applicant that has not fully satisfied the
criteria based upon assurances that it will do so in the future.'®

Tt is an undisputed fact that at least one applicant has been designated as an
eligible telecommunications carrier by the FCC that had not fully satisfied the eligibility
requirements at the time of its petition and indicated that with additional time it would be
able to fulfill all of the requirements. The actions of the FCC in that matter, however, do
not provide an adequate foundation for the Hearing Examiner to ignore the FCC’s
expressly stated caution in its Rules and Regulations. Specifically, the FCC asserts that a
state commission can only support an incomplete application when additional time is
needed to complete network upgrades needed to provide single-party service, access to
enhanced 911 service, or toll limitation, and only after a specific finding is made to the
effect that the inability to provide these services or functions is a product of
“extraordinary circumstances”."”.

13 49CFR54.201 requires Choice to demonstrate that it offers the specific telecommunications services that
are supported by the Universal Service Fund and delineated in 47CFR54.101(a). Specifically, an applicant
must provide a) voice grade access to the public switched network, b) local usage, ¢) dual tone multi-
frequency signaling or its functional equivalent, d) single-party service or its equivalent, e) access to
emergency services, f) access to operator services, g) access to interexchange service, h) access to directory
assistance, 1) toll limitation.

¥ Any endorsement that might be made by the VIPSC of Choice’s petition will not ensure that a
subsequent application to the Universal Service Fund by Choice will be automatically approved — or even
fully funded. The level of support provided any eligible carrier is determined by the Universal Service
Fund administrators. The VIPSC is limited in its role in this process to ensuring that any party seeking
support from the USF has been found eligible for such assistance.

15" Choice states in its initial petition that it “offers, or will offer, all of the services and functionalities
supported by the universal service support mechanisms as set forth in section 54.101(a) of the FCC’s
rules.” See Cornelius B. Prior, Jr. to Desmond Maynard, Esq. dated October 29,2002, p.3.

16 Choice cites in its October 29, 2002 correspondence to FCC Memorandum Opinion and Order, DA 02-
1318 IT&E Overseas, Inc. Petition for Designation as an Eligible Telecommunications Carrier in the
Territory of Guam (June 6, 2002) as evidence of the willingness of the FCC to grant ETC designation
contingent upon an expression of intent by the applicant.

17 47CFR54.101(c) specifically limits the ability of a state commission to grant dispensation to any ETC
applicant except when the applicant has demonstrated an unquestionable commitment to providing single-
party service, access to enhanced 911 service or toll limitation but is currently unable to complete the
network upgrades necessary to support such services. The FCC strongly suggests by its terminology in this

-A4-



Appendix A

Analysis

In this proceeding Choice has offered evidence and argument in support of its
petition and the Hearing Examiner appreciated the efforts by Choice to satisfy the
VIPSC’s interest. However, afier reviewing the filings made by Choice in this
proceeding, it is an undeniable fact that Choice does not presently satisfy all of the
eligibility requirements set forth by Congress and the FCC. Consequently, any
endorsement by the VIPSC of Choice’s petition would require the Commission to
exercise the exemption authority provided it by the FCC in 47CFR54.101(c).

As stated earlier in this report the authority afforded the VIPSC by the
47CFR54.1101(c) is severely limited. Pursuant to that rule the VIPSC can only endorse a
deficient application when the full compliance can be achieved with an “extension of
time” and where deficiencies in the applications are limited to “single-party service”,
“access to enhanced 911 service” and/or “toll limitations”. It is assumed by the FCC that
the other six eligibility requirements are fully satisfied and the remaining three will be
fully satisfied in a determinable timeframe. 47CFR54.101(c) assumes an applicant has
already made some discernible commitment to those infrastructure improvements
necessary to support the remaining functionalities described above.

Afier reviewing the requirements of 47CFR54.101(c) and the limited application
of that rule by the FCC in its own decisions it is apparent that it does not provide a state
agency the latitutde suggested by Choice in its various submissions. The rule specifically
permits an agency to consider only the three expressly identified areas to the exclusion of
all others. This means the number of deficiencies can be no more than three and no
others than the three referenced in the rule. It is the opinion of the Hearing Examiner that
Choice misinterprets both the intent of 47CFR54.101(c) and the applicability of it to this
proceeding.

Choice asserts in its Brief that it presently lacks only the ability to provide single-
party service and requests the extension of time in which to satisfy that requiremcnt.18 In
so doing, Choice appears 0 be asking the VIPSC to invoke the authority it has under
47CFR54.101(c). However, Choice previously acknowledged in this proceeding that it
does not offer access to operator services, directory assistance services, E911service or
interexchange services as well as dual tone multi-frequency or toll limitation.”” After
reviewing the submissions made in this proceeding the Hearing Examiner finds no
evidence that the deficiencies recognized by Mr. Prior in his October 29, 2002
declaration have been eliminated. Furthermore, no evidence submitted by Choice in this

proceeding suggests that “additional time” is all the is required to eliminate these

section that the only acceptable basis for a state commission to find an applicant eligible for ETC
designation would be when the sole impediment to compliance is the additional time needed to complete
network upgrades. 47CFR54.101(c) offer a state commission no other grounds than “time” to support an
incomplete application.

18 Opening Brief Choice Communications LLC, p.8.

.

19 See Declaration of Cornelius B. Prior, Jr. dated October 29,2002, p.4.
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deficiencies. In this proceeding Choice has offered no substantive evidence that would
clearly demonstrate a tangible commitment has been made to eliminating these
deficiencies — or at least reducing them to the three deficiencies permissible under
47CFR54.101(c). Such evidence that could be offered include — but not limited to --
equipment orders, project schedules, deployment plans, upgrade schedules, etc. Instead,
Choice has offered little other than general references to its plans. It is the opinion of the
Hearing Examiner that this is woefully insufficient for the VIPSC to conclude
“exceptional circumstances exist” as required by by 47CFR54.1 010(c).

Absent empirical evidence to the contrary, the Hearing Examiner must conclude
that Choice’s remaining deficiencies are more extensive than that suggested by the Brief
and, therefore, fail to satisfy the basic service requisites that are prescribed by
47CFR54.101(c). Therefore, the Hearing Examiner finds no basis upon which to
recommend dispensation to Choice in this matter at this time using the authority provided
by 47CFR54.101(c)-

Separate -- but related to the issue of according dispensation to Choice
Communications -- the Hearing Examiner asked interested parties to consider the
authority available to the VIPSC to enforce any conditions that might be placed upon
Choice were the PSC able to endorse a deficient application.zo Specifically, the Hearing
Examiner was interested in knowing what, if any, authority it had to ensure assurance
made by the applicant in this proceeding were fulfilled in the future. Although the
Hearing Examiner has concluded the applicant fails to meet the basic eligibility
requirements set forth in 47 U.S.C. § 214(e) and fails to meet the basic requirements for
an exception set forth in 47CFR54.101(c) it was deemed beneficial by the Hearing
Examiner to have the parties consider the possibility that the requirements of
47CFR54.101(c) might be satisfied and dispensation may be sought again in the future.

For that reason the Hearing Examiner considered it important to consider the
question of authority and jurisdiction. In requesting comments from the parties it was not
the intent of the Hearing Examiner to suggest that the VIPSC might seek to prescribe
additional requirements to those presented by the Telecommunications Act and the FCC
rules. Instead, the request was directed at solely examining the powers afforded this
agency by the Virgin Islands Code to enforce fulfillment of any expressed commitment
by Choice to the VIPSC in this proceeding.

Given Choice Communication’s repeated assurances that it «will” fulfill all of the
eligibility requirements set forth by the Act, the Hearing Examiner did not believe the
request to be frivolous or onerous. The Hearing Examiner received Briefs from both
Choice Communications and Innovative Telephone that were both informative and
insightful. 1t is apparent from the arguments presented by Choice that the VIPSC lacks
means under federal law to impose conditions upon any endorsement that it might make
of the request by Choice for ETC designation. Of even greater concern is the suggestion
by Innovative Telephone that the VIPSC maintains only nominal authority over any

20That is a petition wherein the only deficiencies were those identified in 47CFR54.101(c)
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aspect of Choice Communications by virtue of its status as a Specialized Mobile Radio
services-provider.

It is a fact that as a Specialized Mobile Radio services-provider Choice
Communications is not currently subject in any way to the rules, regulations and
requirements of the Virgin Islands Public Services Commission. It is also a fact that the
mere act of designating Choice Communications as an eligible telecommunications
carrier will not make it subject to the authority of the VIPSC in the future. A review of
the submissions made by Choice in this proceeding strongly indicates that primary
authority over Choice Communications rests with the Federal Communications
Commission. It is the opinion of the Hearing Examiner that the role ascribed to the
VIPSC by federal statutes is incidental at best; and Virgin Island Code provides offers
little more.

As a consequence of that fact, and the very limited ability of the VIPSC to enforce
any conditions it might apply to a future application, it is the opinion of the Hearing
Examiner that the Virgin Islands Public Service Commission lacks sufficient means to
protect the public’s interest in matters related to Choice Communications’ delivery of
telecommunications services, and is effectively denied the ability to discharge its
responsibilities to the general public. Consequently, it is the opinion of the Hearing
Examiner that the Virgin Islands Public Service Commission has little basis to assert
jurisdictional authority in this matter and must cede responsibility to the FCC in this

icular matter. It would be irresponsible for the Hearing Examiner to recommend to
the VIPSC that it consider an action that knowingly limits the VIPSC’s ability to protect
the public’s interest and fulfill its delegated responsibilities.

Opinion and Recommendation

In conclusion, the evidence presented is sufficient for the Commission to find that
Choice has not met the basic eligibility requirements for an applicant. Furthermore, the
evidence presented shows that the deficiencies in the petition exceed those permitted by
the FCC in 47CFR54.101(c) that might permit this agency to grant even qualified
endorsement of the petition. ~ Additionally, the evidence presented shows that the
enforcement powers available to the Virgin Islands Public Service Commission to ensure
compliance by Choice with any requirements set forth by itself, the FCC or the Universal
Service Administration Corporation are non-existent at the present time.

Separately, the evidence presented is enough for the Hearing Examiner to offer
the opinion that the VIPSC lacks sufficient jurisdiction over this matter and should not
pursue it further in this forum. Nothing presented in this proceeding mitigates the
evidence and argument presented in previous proceedings that challenges any
jurisdictional authority of this agency over Choice’s business operations. Absent any
acknowledgement by Choice in this proceeding that this agency has any legal authority
over Choice Communications the Hearing Examiner is left to conclude that the VIPSC
cannot act upon the request made of it by Choice Communications at this time.
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Therefore, pursuant to instructions set forth by the FCC the Hearing Examiner
will seek an “affirmative statement™ from the VIPSC that it lacks jurisdiction to perform
the requested designation.”! Upon receipt of such a statement by the VIPSC, Choice
Communications will be free to file a request directly with the Federal Communications
Commission in accordance with its rules and requirements. The Hearing Examiner
considers this matter complete and will entertain no further comment on this subject.
Parties will be free to present any comment directly to the Commission at the time this
matter is taken under consideration on October 21, 2003.

Dated: September 4, 2003 /s/ Rosalie S. Ballentine
Rosalie Simmonds Ballentine, Esq.
Hearing Examiner

21 This procedures was set forth in the FCC’s Twelfth Report and Order CC Docket No. 96-45 In the
Matter of Federal-State Joint Board on Universal Service and reiterated in FCC Memorandum Opinion and
Order, DA 02-1318 IT&E Overseas, Inc. Petition for Designation as an Eligible Telecommunications
Carrier in the Territory of Guam (June 6, 2002)
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GOVERNMENT OF THE VIRGIN ISLANDS
OF THE UNITED STATES

Public Services Commission

N RE:

REQUESTS OF CHOICE COMMUNICATIONS

RE REQUIRING VITELCO TO TARIFF AN OFFER
D43 SERVICE AND FOR CERTIFICATION AS AN
FLIGIBLE TELECOMMUNICATIONS CARUER

PSC DOCKET NO, 548

ORDER NO.: 19/2004

QX DER

WHERFEAS, Choice Communications * LG has by letter dared July 12, 2002, sequested
that the Commission direct VITELCO d/b/a Inrovative Telephone to waff and offer DS3 service
and by lotter dated October 29, 2002 requested he Commission 1o cerify Choice
Cormbnications, LLC as ag cligible relecomun Jnications carrier purswant to 47 U.S.C. §214.
The Comumission voted to open this dosket to trview the requests submitted by Choice
Communicatons.

WEEREAS The Commission appointe18 hearing examiner and a technical ¢consultant to
carry out an investigation and report back to the Commission findings end recommendations;

WHEREAS the Hearing Examiner filec, her report with the Commission on Novernuber
10, 2003;

WHEREAS the Commission disposed 1if a pordon of this docket regarding the request

for designation as an eligible telecommunicatio s carrier by Ordex 18/2004.



PSC Docket 548 Page 2
Final Order

WHEREAS the matter came on for het ring on May 4, 2004. The parties were given an
opporhumity to be hesrd and the Comrnission being otherwise satisfied in the premises: the
Commission voted to accept the findings and r¢ commendations of the Hearing Examiner as
presented;

IT 15 ORDERED that the findings and recommendations of the Hearing Examiner are

acoepted,

Dated: May .£7, 2004

KSON
Chairman

cc:  Keithlsy Joseph, Excoutive Director
Frederick G. Watts, Esquixe
All Counsel of Record
Innovative Telephons



OF THE VIRGIN ISLANDS

OF THE UNITED STATES
Public Services Commission
IN RE: )
) PSC DOCKET NO. 548
REQUESTS OF CHOICE COMMUNICATIONS, LLc )
) ORDER NO.: 18 12004
)

NRDER
THIS MATTER came hefore the Com mission on the request by Choice Communications,
LLC to accept and approve that portion of the Hearing Examiner's Report that the Commission
“lacks jurigdictional authority over Choice Communicatons” on the requast of Choics o be
recognized as an Eligible Telecommunications Carrier in the United States Virgin Islands, The
Commission having been provided the variou: filings in the docket including the final report of
the Hearing Exaviner and being otherwisc sa/islied in the premises;

%

TT IS ORDERED that the portion of e Hearing Examinet’s Report 38 aforesaid is
approved;

IT IS FURTHER ORDERED that the “hairman g authorized to sign 2 Jetter in the
appropriste form reflecting the decision of the Commission that it lacks the said jurisdictional
authority. '

Dated: Februaxy. .27, 2004 FOR THE COMMISSION

-

SON
Chairmoan
ec:  Kalthley Joseph, Executive Director

Frededick G, Warts, Esquire
Neal Piror, Chainnan, cC.
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UNITED STATES DISTRICT COURT
DISTRICT OF THE VIRGIN ISLANDS
DIVISION OF ST. THOMAS & ST. JCHN

WIRELESS WORLD,
PLAINTIFF

Vs. CIVIL NO.
2002-0061
INNOVATIVE COMM. CORP,
DEFENDANTS

SEPTEMBER 15, 2004
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BY: J. DARYL DODSON, ESQUIRE
FOR THE PLAINTIFF
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BY: GREGORY J. VOGT, ESQUIRE
FOR THE DEFENDANT

MICHAEL C. DUNSTON, ESQUIRE
FOR V.I. PUBLIC SERVICE COMMISSION

PETITION FOR REVIEW

FRANCIS J. GABLE, C.S.R., R.M.R.
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THE COURT: Good morning, everybody. Be seated.

All right. Put your appearances on the record,
please.

MR. DODSON: Daryl Dodson, on behalf of the
petitioners, Wireless World, LLC.

MR. VOGT: Greg Vogt, on behalf of the appellee -- the
intervener rather, Virgin Islands Telephone Company, or
Innovative Telephone as their trade name.

MR. DUNSTON: Michael Dunston, appearing on behalf of
the Virgin Islands Public Services Commission.

THE COURT: All right. ©Now, I gather you're going to
begin, Mr. Dodson.

MR. DODSON: Yes, your Honor.

THE COURT: I started to read the transcript of the
previous proceeding, I may change around a little bit. I
want you to give me in a nutshell, the law. I know the law
you're referring to and all, the process, how you fit into
the process, what the -- not in legalese, but in plain
English, what was the result of the hearing, the jurisdiction
of this Court; and assuming there is jurisdiction, how do I
treat findings of fact, and how do I treat conclusiong of
law; is this a de novo proceeding in certain respects; and
how the finding of the hearing -- finding of the examiner,
hearing examiner affects each of the parties to this

proceeding.
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that.

I'm not claiming anyone is corrupt. This is not the
first time I made this point, it's in my brief. 1It's a
legitimate point, which is why are federal judges elected,
appointed for life. And the reason is, to ride herd on the
political branches.

I just want to read two sentences from my initial brief
in the conclusion, where I say, in providing for federal
court review of the actions or state regulatory commissions,
Congress was keenly aware that such commissions are political
bodies, composed of political appointees, reacting to
political considerations, and important political purpose is
served by keeping subsidies residential service hidden.

THE COURT: What is your case citing that, or is that
by Dodson?

MR. DODSON: Thig is my broader point, which is voters
venting from subsidized rates remain content, while consumers
incurring the costs, remain ignorant. And there are powerful
reasons for local officials to resist the '96 act, and to
resist the dictates that have been handed down by the U.S.
Congress.

But that's why you're here, Judge, to make sure that
they follow the law. Even though it may be unpleasant for
them, or maybe some transitional costs, or maybe someone's

local phone gervice goes up by a dollar or two and they
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complain about it. That's why we have this provision.

Now, attorney Vogt also makes some comments about how,
you know, the cases clearly establish that we're a
competition, and when protecting universal service come in to
conflict universal service trumps. You know something, there
ig no case that holds that. And, indeed, the case that's I
cite into my brief, such as the Allenco (ph) case, says that
these are fundamentally -- they're dual concerns. And
neither one trumps the other.

In fact, if you look at the main case, which is cited on
page 19 of my reply brief at page 47, it says that, you know,
contrary to the idea of the universal service, are the
residents, Section 254 of the communications act, being
anti-competition provision. In fact, it contemplates that
one of its goals i1s to have a broad variety of choices, a
broad variety of competitors.

So, there is absolutely no support for the idea that one
of these concerns should overtake the other. 1In fact,
attorney Vogt can't deny that consistent theme of this act is
to introduce competition. And to drive costs -- drive rates
down closer to costs.

In addition to not citing many specific cases, I notice
there's one interesting thing about attorney Vogt's
presentation, was that he didn't read anything from the

hearing examiner's report. He didn't quote any findings. He
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characterized them as findings, but, Judge, where is the beef
here. Where is anywhere where the hearing examiner made any
finding.

And what was he supposed to do. That's another thing
that Innovative has never staked out in this proceeding,
which is what 1s the Section 254's analysis, what does it
require.

Section 254 has six goals. They include access to
advanced services, they include elementary and secondary
schools and classrooms, having access to advanced
telecommunication serviceg; nowhere here does it say
subsidies. Nowhere here does it say anything like that.

Where is the beef. Where is any kind of finding that
universal services would be impaired. Instead, we have a
bunch of hedged, strange inconclusive findings like this;
quote, it's not readily evident that removing the rural
exemption will not impact on the ability of the VIPSE to
pursue the goals of universal service.

That's not a finding, that's just restating a question.

Now, I really anticipate that attorney Vogt might get up
and say what Innovative has said before on in their briefs,
which is a, ah, well there is a finding here. Look on page
29 of the May 22nd report, where the hearing examiner
specifically found that if we allow competition come into

this market, then Innovative is going to lose access to
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what's called universal service funds. Or USF.

Universal service funds is a trove of money that is set
aside and given to rural carriers, in order to help them keep
rates low. And Innovative had told this Court in one of its
initial briefs, that it would lose millions of dollars of
such universal service funds, if Wireless World was allowed
to come in.

But as we demonstrated, that's not true. It's going to
be a neutral impact. In fact, for one type of entry, for
discounted line resell, Innovative keeps all the universal
service funds. For the other kind, which called UNE
competition, those are the two flavors under the statute,
Innovative would be made whole.

And you know what, when we appeared before Judge Moore,
attorney Vogt was forced to admit that that point had no
validity, that this finding was just wrong. And I think this
affected the hearing examiner's entire decision, when he
said, you know, well, if we allow Wireless World to come in,
then universal service won't be protected. Instrumental to
that was his factual conclusion that the USF funds would be
diminished.

And attorney Vogt and the hearing -- Judge Moore had a
lot of questions in his hearing, April 15th hearing.
Attorney Vogt was forced to admit at page 50 and 51; now

Wireless World claims that the agency said that universal



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

52

service funds would be lost if discounted resale would be
permitted; then goes on to claim that the hearing examiner
never said that, when you just heard that's exactly what he
said.

He goes on to talk about unbundled network elements.
He says, when a competitor gets unbundled network elements,
that universal service money is lost, it's transferred over
to the competitor, which is true. But he goes on to say, I
would admit that if all is going well, that lost universal
service money should be made up, if the price for the
unbundled network elements is set correctly and paid
consistently, then that money is being paid to Innovative
telephone so the revenues are complete.

The record is clear on this and completely described in
the record.

So here he admits that what the hearing examiner found
was just flat wrong. And I would submit to your Honor, that
this is an island of factual findings in a sea of hedged and
inconclusive findings.

The one thing that the hearing examiner found was wrong,
and attorney Vogt can't point anything that even resembles a
factual finding on this point.

Now, as far as the cross appeal, attorney Vogt also
doesn't really deny that he has no standing to pursue this

cross-appeal, because Innovative won, it's not an aggrieved
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party. There is no jurisdiction under Section 252 for it to
come in and file a cross-appeal.

There was a determination made that it's rural exemption
stayed in place. It prevailed on that, and it's not
aggrieved, it suffered no injury of fact and has no authority
to appeal.

The case law is clear on that. In an administrative
proceeding, if a party prevails, it can't then go to the
appellate court and quibble about subsidiary factual findings
within that. It's the winner, it can't pick it up.

And, in fact, at page 59 and 60 of this same hearing,
attorney Vogt admitted to Judge Moore, he said, I will admit
to your Honor -- this is page 59; that generally the winning
party does not have standing to question specific findings in
a particular case. They're the winning party, he's
questioning specific findings.

But then he goes on to say, this really falls into an
exception. Well, we never really discussed what the
exception is, but here it is, it's Innovative's reply brief
on page 16. See if this makes any sense; a party who
prevails on a challenge to a rule as applied, is nonetheless
permitted to appeal from an adverse decision on a facial
challenge to the rule itself.

This is rule making. There is an adjudication. This

has nothing to do with this proceeding. I think the point is
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that Innovative has conceded that shouldn't even be before
this Court on its cross-appeal because it's won.

Now, on the economic burden point, I think I can say the
same thing about attorney Vogt which he said about me, which
is he is trying to take a factual finding and elevate that
into some sort of error of law. He's trying to say the
hearing examiner, when he found there would be no undue
economic burden, applied the wrong legal test. But his own
brief gives it away.

Because in his own brief, he uses the phrase down-play.
His quarrel with the hearing examiner's decision was that the
hearing examiner down-played the things that Innovative
wanted to talk about.

I pointed out in my response, if you say down-played,
you're conceding that it's a question of evidentiary
findings, it's not an issue of law. And I came back in the
reply, and I said it again on page 8, down-played. If your
complaint is that the hearing examiner down-played something,
you're not saying that he applied the wrong legal test.

As far as in the Iowa Board test, there is no doubt the
hearing examiner was familiar with the Iowa Board decision.
He quoted it and he applied it.

What does it say. The Iowa Board decision says that --
what happened was, '96 act was passed, FCC adopted

regulations, the 8th Circuit reverse two points. Said number
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one, FCC you erred because you put the burden on the
incumbent, you got to put the burden on the competitor. We
don't quarrel with that.

Number two, they have, the FCC said, hearing examiner,
when you're judging economic burden, you can't look at the
cost, inevitable cost of interconnection that are going to
exist whether the rural exemption is waived or not. 1In fact,
you can't even look at the incremental cost that would exist
with or without the rural exemption.

All you can look at is whether you, this specific
telephone company, has some specific characteristic that
would make it more burdensome on you than the normal
efficient competitor.

And the 8th Circuit said that's too narrow, you can't
ignore all the costs. You have to allow the incumbent to
come to the hearing examiner and say look at all the costs
we're going to experience in interconnecting, with or without
the rural exemption, with it in place.

That 's exactly what this hearing examiner did. In fact,
he rebuked Innovative for employing the wrong test, saying
the only test is whether the impact was substantial or
gignificant.

Innovative also can't dispute that when the hearing
examiner is doing his job, when he did his job, he did the

right thing. He recognized that undue was a value term. And
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vou can't say something is undue without applying it to some
standard of appropriateness.

And he looked at three things. He looked at the
financial health of Innovative; he said it's a healthy
company, with lots of retained earnings; he found it was
capable of sustaining the burden of competitive entry.

Number two, he looked at the investment that would be
required inevitably under any competitive scenario, with or
without rural exemption. He said, when you look at that,
compare those two things, incremental cost, interconnection,
it's not undue.

But most notoriously, he looked at the -- what
Tnnovative did when it implemented its customer management
system. And Innovative baldly admitted that it was designed
to thwart access.

And, again, I just don't think we can talk about what
the hearing examiner did without reading from his decision.

I'm sorry, your Honor, I've written down the wrong page
here in my brief.

Here it is. In 1998, after this act was passed, and
after Innovative knew that it was going to have to
accommodate access, whether with or without the rural
exemption, it adopted a new customer management gervice
system. Spent eight million dollars on it, it was designed

to keep out people exactly like Wireless World.
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The hearing examiner said, the hearing examiner was
troubled by two facts, first, the preferential treatment that
Innovative is apparently willing to accord an affiliated
business unit, and that is because it designed the system =0
only it phone subsidiary and other subsidiaries can get
access, not other competitors.

And the fact a commitment was made to the information in
order for a fulfillment system that lacks any apparent means
of supporting multiple use or organization, organizations.
The prudence of adopting any customer information system with
such apparent inflexibility as suggested, must certainly
question as well it constitutes a violation of 47 U.S.C.
Section 251-A2. The hearing examiner suggested Innovative,
in fact, violated the law when it spent eight million dollars
on this system.

Tt gaid -- and this was the third standard that was
used, Judge, whether the burden was undue or not. The
hearing examiner said, that he noted with interest Innovative
has demonstrated its willingness to underline the significant
investment to modify methods of operation, when it serves its
interests to do so, without concerns for the economic burden
that it might engender. The commitment to so-called ICMS
illustrates the fact that Innovative was willing to bear a
rather significant financial burden and risk when it finds a

sufficient reason to do so.
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He goes on to say that, no evidence has been produced in
this proceeding to suggest that the ICMS decision emanated
from a critical need of the telephone operations, and no
suggestion has been made that's been introduced to comply
with any of the regulatory or statutory requirements pursuant
to the telecommunication act.

Further down he goes on to say, equally disturbing is
the fact Innovative acknowledges that the ICMS system cannot
pe modified to provide shared entry with CLEC, that's what
Wireless World is, and would be rendered effectively useless
if the exemption were lifted.

It appears to the hearing examiner that the differences
in what Innovative concludes to be an economic burden, can be
seen clearly in the interest of respective competitors is
mapped against the interest of the affiliated busginess
units.

So the hearing examiner didn't misapply the statutory
interests, he applied it perfectly. He looked at what
Innovative was willing to spend to keep out competitors, and
said compared to what it would cost to accommodate
competitors, the burden is not going to be undue. That's a
substantial evidence question, and it should be sustained.

Now, the same is true for Innovative's cross-appeal
about discounts, and exactly what the hearing examiner said.

Again, it was interesting that attorney Vogt didn't read what
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the hearing examiner decided. Instead he only characterized
his decision.

What happened was, your Honor, after the May decision
came down, and the hearing examiner said, Innovative, you're
going to keep your rural exemption in place, Wireless World
does not have a federal right to discounts, can't come in as
a matter of federal law and demand you give it the discounts
and access to individual network elements.

But we've heard the evidence, and we've heard Wireless
World say that without bulk discounts, it can't compete. 5o
Tnnovative, I want you to go and try to group Wireless World,
and have some sort of discounts, volume discounts,
incorporated into this interconnection agreement so that it
can compete.

Tnnovative refused to do that. It said Wireless World,
if you want to buy five hundred lines, you got to pay five
hundred times the rack rate, we're not going to give you any
discounts, even though we saved money by having you service
our customers.

This is what the hearing examiner said; Innovative makes
no effort either in its brief or reply brief to rebut
Wireless World's assertion regarding Wireless World's
competitive disadvantage without discounts; Innovative
chooses instead to rely on technical arguments related to

rural exemption, and its concern for abuse by Wireless World,
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and any rights to a discount that it may get.

This comes in spite of caution given to Innovative,
given to Innovative by the hearing examiner of reading too
much into the extension of the rural exemption rights and
entitlements.

And then the hearing examiner goes on to criticize
Innovative on this point, this critical point that they're
appealing, for giving, guote, no credence to the hearing
examiner's advice and for having chosen instead to rely on a
narrow interpretation of the decision.

And this is the critical point, he explains exactly why
the relief that he is suggesting that the commission enter,
would not be incongistent with federal law, would not be
preempted as attorney Vogt claims it is.

It is the opinion of this hearing examiner that the
rural company classification, accorded Innovative Telephone,
by the telecommunication act, and separately sustained by
this hearing examiner, does little more than limit Wireless
World's legal rights under federal law, to require Innovative
to provide a price and volume discount. The exemption clause
upon which Innovative argues against offering price and
volume discounts does not expressly limit the right of
Wireless World to seek such discounts from a rural telephone
company, or the ability for Innovative to grant such a

concession without jeopardizing its rural status.
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And he suggested to the commission, that when the
interconnection agreement was entered, that it should
incorporate such discounts in the interconnection agreement,
but you know what, those provisions were never inserted. We
couldn't agree on them, and because of that Wireless World
won't sign the agreement.

So, that's why this whole cross-appeal is unright. How
can there be standing, or how can there even be
constitutional jurisdiction to consider a discount which was
never implemented and never enforced. This was the classic
case of pre-enforcement challenge to an administrative
action.

And just looking at this from a broader perspective,
your Honor, this whole notion that there is a subsidy, and --
the notion that there is a subsidy that has to be sustained,
the evidence in the hearing was to the contrary.

If you look on page 57 of my initial brief, you'll see
what Innovative -- and this was another very clever
rhetorical maneuver successfully pulled off; it said we
charge 18 dollar and 75 cents for regidential line, our cost
of 53 dollars. Therefore, there is a huge loss there.

And the hearing examiner, you got to protect our
monopoly if we're going to keep sustaining that loss; we have
to have a trove of monopoly profits from the business side,

to fund the difference between 53 dollars in costs and 83
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dollars that we get in exchange.

But as we pointed out to the hearing examiner, and,
again, in our brief, the initial brief on page 57, the
undisputed evidence in the proceeding was that when you count
all the revenueg that Innovative gets, it gets a trove of
funds from the universal service funds, 1t gets call waiting
and other ancillary services from these lines; when you look
at that, what they're actually getting is 71 dollars and 80
cents per line, not 53. So, the whole factual premise of
their argument is wrong.

That's our case, Judge. The hearing examiner didn't do
what they're supposed to do. That's why we have federal
courts. We ask you to either remand this with instructions
to waive the rural exemption, or in the alternative, at a
minimum, remand it for further findings under the Section 254
issue.

THE COURT: In any event, you want it remanded.

MR. DODSON: Yes, your Honor.

THE COURT: Mr. Vogt?

MR. VOGT: I will be very brief, your Honor. I'm not
going to repeat anything that I said before. There were some
new issues that Mr. Dodson didn't raise in his original
presentation that I think need responding to.

He cites to a discussion of the hearing examiner on page

29 of the one of the decisions. That was the early summer
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WDSL now Available
Call for a site survey
today and enjoy

Broadband Internet
Call today
77-TV-NOW or 778-8864
Click to order now.

Local News
National News
Send a Page
Send a Fax

Community /
Local Businesses

Local Politics
Downloads
Discussion
Members' Pages

about us

Site Search I Submit

search tips

ChoiceTV takes to the Great Outdoors with Outdoor
Life Network!

Featuring the Louis Vuitton Cup Races on Channel# 81 of ChoiceTV's all digital
wireless television.

188 Channels of ALL-DIGITAL TV and Audio

CHOICE

communications

Switch Today!
Call 77-TV-NOW
(778-8669)
to order today!

Click Here for more Infol

lelevision | internet | mobile | aboutus | tools and tips | web mail | weather |

COPYRIGHT © 2002 Choice Communications, LLC. - An ATN Company



[oTe = g

WDSL now Avallable
Call for a site survey
today and enjoy

Broadband Internet
Call today
T7-TV-NOW or 778-8864
Click to order now.

Local News
National News
Send a Page
Send a Fax

Community /
Local Businesses

Local Politics
Downloads
Discussion
Members' Pages

Submit

Mobile Devices

Pagers are small wireless devices that can keep you in touch with coworkers, clients, or suppliers. The
units contain a small display that shows a phone number or a text message and are small enough to
clip comfortably on your belt, pocket or purse. Call Choice Communications today and get connected

with anyone of our great pagers.

SMR (Specialized Mobile Radio)

Better than a cell phone, and more reliable than a radio, it's a Specialized Mobile Radio system, or
SMR. SMR service provides mobile land communication for two-way voice communications between
two or more mobile units or between mobile units and a base station. SMR users may transmit a
message to the SMR base stations that is then routed to the local telephone provider allowing the

mobile radio unit to function as a mobile telephone, or as long range walkie talkie.

television | internet | mobile | aboutus | tools and tips | web mail | weather |

COPYRIGHT @ 2002 Choice Communications, LLC. - An ATN Company
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WDSL now Available
Call for a site survey
today and enjoy

Broadband Internet
Call today
77-TV-NOW or 778-8864
Click to order now.

Local News
National News
Send a Page
Send a Fax
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Local Businesses

Local Politics
Downloads
Discussion
Members' Pages

Site Search | Submit

About Us

Choice Communications, LLC brings the best in television, Internet service and wireless devices to the
U.S. Virgin Islands. Choice Communications is a new company, created through the merger of VI
Access, Cobex, Wireless World and Antilles Digital Television.

Choice Communications is the largest Internet Service Provider (ISP) in the U.S. Virgin Islands. It also
provides paging, SMR trunked radio, and wireless digital television services via MMDS—a radio based
television transmission.

The Acting CEO and Vice President of Technology and Engineering for Choice Communications is
Richard A. Hanscom, Sr., who has 40 years of experience in the telecommunications industry. Mr.
Hanscom joined ITT in 1974, and was working at VITELCO divisions when the Company acquired it in
1987, and has held various management positions with the Company since that time. Most recently
Mr. Hanscom was President of VITELCOM, Inc. a CPE vendor owned by the Company prior to its
division in 1998. He has a degree in Electrical Engineering from Rochester Institute of Technology.

Choice Communications is a wholly owned subsidiary of ATN, Atlantic Tele-Network. (AMEX: ANK)

Contact us

Company News

Press

television | internet | mobile | aboutus | tools and tips | web mail | weather |

COPYRIGHT @ 2002 Choice Communications, LLC. - An ATN Company
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surfVI - Your High Performance, Low-Cost, Virgin Islands ISP Page 1 of 1

home my surfVli about us sign up faq forums help BIGsurf net status

arviceirbvidér |

...dial up day or night
High-quality Internet service at an affordable price.

: iWhat i
|

We are hiring!

high-quality, low price, reliable internet.
7 email addresses included

10 MB web site storage space

Web based E-mail

No banner ads

SPAM and Virus filtering

NO CONTRACTS!

only $13.86/month

Check out our open
positions HERE

Click Here

not available in all areas

" Looking for broadband -
networking for your

' business? We can do

. that too. Click here for

. our business solutions.

Call us at 774-5780 for | VVe beat all our competitors’ packages.

more information. _ . _
Click here for a comparison.

An Ackley Group Company

@ copyright 2004 Ackley Caribbean Enterprises, DBA surfvl

home | my surfVl | about us | sign up | FAQ | forums | BiGsurf | net status

http://www.surfvi.com/ 2/23/2005



surfVI | High-Speed Connectivity for the Virgin Islands Page 1 of 2

| BIGsurf

home my surfVl about us sign up faq forums help BiGsurf net status

High Speed Wireless Broadband

Frequently Asked Questions

Q: How does it work?

How much surf can you
h an dl ef) A: We provide wireless broadband internet through an antenna connection
e ' between your home or business and one of our transmission sites. The antenna
i is small (12 inches by 12 inches) and installed on your roof, usually. Once you fill
out the request form, we wili send an installation engineer to your home or
business to see if you qualify for high-speed service.

Q: How do | qualify?

i A: If you have line of sight to one of our servicing locations (a tower or point of !
| presence), you probably qualify for service! Our installation engineer will come to,
your location and perform a FREE site survey and let you know if you qualify.

Q: What if | live in a condominium or area that has a Home Owner’'s
: Association, and they won't let me hang an antenna on my roof?

' A: FCC laws prohibit the impairment of installations of dishes 1 meter or less in .
size; therefore, you are protected as long as you have exclusive access to the
area the antenna is being installed (for example, patio, deck, roof easement,
balcony, etc.) If you have any problems, please let us know, and we will be
i happy to work with you and your community association.

Q: What is included?

¢ Need to connect multiple

computers but don't want to have A: You get quality high-speed internet, as well as 7 surfVl email addresses
multiple phone lines? {ex: username@surfvi.com) and 10M of storage.

o Tired of waiting for your slow
modem to make the connection Q: How much does it cost?

and get you surfing?

¢ Ready to take the training wheels | A: We offer packages to suit every need. See the list of speeds on the left side
off of the internet and ride the big of this page. All installations require a one-time instailation fee of $495, due at
surf? the completion of installation.

s Low monthly costs and solutions
i for every need. Q: What is the installation fee for?

A: That covers the installation, positioning, and configuration of the antenna at
your home or business. It's a one-time fee.

Level Speed Monthly charge:

Residential 192Kbps $99/month - What are the other costs?
Squall 256Kbps $199/month Q

Hurricane 384Kbps $249/month

. A: There are none! You just pay for installation and monthly service charge at
Tsunami  512Kbps $349/month | the rate you choose. No hidden charges, no local loop charges. What you see is
what you get!

Instaltations are $495.

5 Q: What if | want 192Kbps (residential speed) for my business? :
http://www.surfvi.com/bigsurf/index.htm] 2/23/2005



surfVI | High-Speed Connectivity for the Virgin Islands Page 2 of 2
) i We also offer custom solutions for A: Residential pricing and product offering are for residences only and cannot be |

multi-megabit and multi-point solutions. installed at commercial (business) locations.
Please call us at 774-5780 or

fill out the request form to learn more. Q: What if | want faster speed at my residence? | really love the Internet,

and | want a 512kbps link at my house!

A: No problem! As long as you qualify for service, we can deliver whatever
speed you need. Just fill out the request form and we'll get an installation
engineer to your location right away!

An Ackley Group Company

@ copyright 2004 Ackley Caribbean Enterprises, DBA surfVi

home | my surfVl | about us | sign up | FAQ | forums | BIGsurf | net status

http://www.surfvi.com/bigsurf/index.html 2/23/2005



COMTek - Communication Technologies, Inc. Page 1 of 1

ECOMTek

COMMUNICATION TECHNOLOGIES, INC.

Net Start " Net Express Net Pro Plu

Current Members

%009 Inc. 5 o P Check Webmail B Video Teleconferencing
ecipien
: P Need Technical Suppart? ) Tetemedicine
P Questions about your account? P Enterprise Integration

P Network Security

Site Map | Legal | Privacy Policy | Acceptable Use Policy | Contact Us
Capyright © 2005 Communication Technologies, inc. All Rights Reserved.

http://www.gocomtek.com/ 2/23/2005



COMTek - Broadband Services Page 1 of 1

FICOMTek

COMMUNICATION TECHNOLOGIES, INC.

. o Broad nd Services
Products&&h . i

P Broadband Services

L Net Start for Residential Broadband Services
-~ Net Express for Small Communication Technclogies, Inc. (COMTek) brings the most secure Resources
Offices/Home OFfices and reliable broadband technology to work for the residents and » Order Eorm
businesses of the U.S. Virgin Islands — all at competitive rates. Highly Customer A t
L. Net Pro for Medium and regarded nationally and internationally, COMTek brings its proven » Lusiomer Agreamen
Growing Businesses reputation to work for you. We are committed to your community and » Ff’a"-"e CO"‘Pa"sf’" '
want to be a trusted partner in your success. » Site Survey Questionnaire
— Net Pro Plus for Medium o o . » Equipment Release Form
and Large Businesses COMTek promises improved productivity and customer service. Now » Coverage Area
you can have secure, reliable, always-on internet access. Choose » Digital Content License Agreement
— Feature Comparison COMTek for promises fulfilled.
P Telemedicine COMTek's high-speed Intemnet service — select the package that's

right for your home or business.
P Video Teleconferencing g y

P Enterprise Integration

P Network Security

Site Map | Legal | Privacy Policy | Acceptable Use Policy | Contact Us
Copyright © 2005 Communication Technologies. Inc. All Rights Reserved.

http://www.gocomtek.com/_products/broadband_services.htm 2/23/2005



EXHIBIT 8



G . IR § QN | s
The Daily News, Friday, March b, 2004 oney Matters 13
: e o G B G s
mova lve e ep ) One o %?‘ E (f d X .?&g ’e e by .-w?};
X 3 . B B8 2 , el .
: - i ST RN St W L4 CURIENN At S .
- . wgpe i A e m:ﬁ‘::'f:i"ﬁ.‘;r“‘ﬂ*:“s AT S S
is planning $100 million ) o s v e im0
- . P i s
¥ - P B¢ Ol Vid PE Lasi Enghlhy §ubelits el
[ . TE OCRRA AR it a1 2 AR s
in mnir £ 5 saial B 10,250
B A 1.
Ml KT OE7F ET 1 mé IR 906
By TPV FIELDS Shore ftoad on St Joha, [t A L R 9.750
Daiy News Swit The cabla thery tos hoen tham for  Apbgl e . o W ¥ -0 9 )
awhilo £ 10 i in bod shope,” Sharp  N0R M . o moag @
5T, THOMAS — Innovatve  spid . e W‘ ’E%i 3o 1,1 L 9,250
Felephane Co, nnnounced Thursdiy € Tho new fines will iimprove servies B W iG A BAH 18 . DEC JAN FEB MAR
will speral 5100 million during the neat iy Lhat area and will givcuscapacity for PR B8 55z aa e DelyChg  DuiyNchg  Dallydigh  OniyLow H?m:;ﬂgga
fives yeurs o fmpreve tdecommunict-  growth, he sid G MK .. HEBR w3 gy 05 060,25 Yarca 74 &3}:'"1 o
tions fu the temilory. i Two other prajects the company oo, o ‘;‘§ L Hon i I EE,
Jeffrey Prosser, president ord chis?  hopes to complete this year am ggg m @A g gg ] _?2 Tg{“’ AT
executive officer of Iomovutive  nsteliing pew  digin] microwaVe  Joms R SR B SR BN
C ization Co tich whall 3 g‘ L ‘tg“ [ St W5y dam i B2-Waek YTR i
“opvmunization 1., Wi WholLY t:ql.!'ip‘mt:ﬂ gy \;IHB WO st MR VR O v ;I\“ ‘-l.i - aE i3
owns Incvative Telephane, stid ICC Thomas and 8t John did Jaying an powp 39 W - - 20 i 5 _?;’;9" '“‘“: Hism - 5“9‘...._,‘.:.'.5 “C‘fmi'e.i?.'ﬁw?.;,g%%‘
wants the tefephions eoawmay to have  underwiter Abue optic coble betwern WE N Gadan m o Seen s %ﬁ%ﬁ:“m‘“ P e da B A
“ ate=lehenit lechnolopy and infise Bt Thomes and St Croia, o W Eaa A DA 19485 Dowihios TTERS ) #05 aide GE3
sladctung 10 betler serve our business Cumently, ot intr-slind lelecor it I L L TIGGE  AMBET  NYSE Composle ET4ITF WA O 46TD HSTE
s reeiiential Susiomers fcufiony are done vin dipita  Fed B 8 g .2l 127EB1  BOT35  Amax Nokel Vels 125508 553 -7 +ETQ 4BIEE
i) r»?mxenha TS, muaicutiv e doné vin Alf [T T T t, ] 215087 128122 Nandiy Coiposlie ZOEEAL +ELTS 4107 280 +57T
“This meins protecting (he syslem  microwave traramission. i@l ae o0 v 155080 TOBED SGPAC0 (L L
. ) ., Iy Y IR 1 +3 o7 J 2 Wi L
ingecinst the nlviges of Muther Niturt,  Sharp suid flbcr_?gxlc lines connett- e A i L B KM el A0 g‘uﬁg g%ﬁé g&imda%% 23,2;2 13,3; ;j; :E;g :?;i':f
huving dual Nl}uli! aelwerk connectivity  ing the bolonds will sorve 28 backup D M W21 H R SRR bR TE0ISE WHERO 00 N o ey S SN L
that provides maxboum redunduncy  aystems ensuring thet the teafiory hatl  Gowe  wr @ A0 7 AF
stk onlatund snd effidond, expond:  commundentions during a dissster or  JotE M oo 2 MR
ing gnd enhanting suppor sysiems for  other emergency, Wl RY Mo B AR
improved  customer Service, and  Last week, the Waler and Power g R . L
exgandfing and Upgrding oulside plurd Anthoriby's governing boand approved h“fﬁ; WM 23R A0 R VTR0 ; 5
Tictlities we shotier loops, more fiber,  d proposu) to lemss [CC six fiber oplic  pad w2 B 4% o8 w2 M&L:émwémh tg g:g:«% 12;2 gg :‘b;g%.'g %.%ﬁ L i%
more utdotground constriction — ¢ oables ruening between St Thooms T me o - B8 o8 o Fbilimp 1y mam moe a3 eish  webe &7 g8
tncrense performence, reliabitity and  und 8t Johm ot $35,216 per year for 10 m«m MK 50l 0 ew p ) ArwomFadeAGenAp X6 RSRD ISR AR LR el 32 35
the ubiguitour ceployment of broad-  yeams, Those cablea will acrve sz 3 Lo WU TR W HdE M o0 DGO I PIE: o n dEn e apf #E20 WTEA KL 53000
QuiloUE EeplayTel TE. ! b (i NT OB 20 W BN oF eLE Fokiy bvssl Conlin ¥a  EWs 500 A1 WfEE sabA N 250
band serviees,” Prosser &aid, bﬂck_upbcpymnlhciwmgfinmlq, W Nugfﬂ - w4l Eg wif rﬁ.g AmwAcan Funda & osh ¥V§= aH 8 w28 {218 758 E75 .20
Weigr inveatment will moke the U5, Innavative Talephone dlao plans 10 o ot & T - ey nzwanmv;mﬁ ap b e ma a3 it :%% b 1%
Visgindstsnds even prore ntmelive o cxpand andupgmie uiideplant focil- Dol A RER 3 Sdedtyimen Grix (T Y 1 VL R X7 N 7 N T
bus 1dc§1cnd:ntnn telecomiiml-  iticd dm reffuce thoutime Whakea Tor daly  jwe  ¥Y. L8 At sﬂg oS Vﬁmyﬁgﬁﬂgafzmptmii g{ zag,gfs.s 1223% ﬁ:«; Idsgosig ‘;g,;fa ;}'gmnm%
3 . 3 4 Meadt  Ned 1 € AT . 47 Arnedes J i . .
cafe.  szelocateln S...Cmsx, St John o twvel R‘zmpg‘n_d;c linea a‘m.i cEEBtE e A 05 B 4 ﬁg b8 Pdefyinvest LanPy wi o gemp  GLH 49 46200 HIREA M 230
and Bt Themos,” he gaid, redundanoizd in the system, giving data b e B 8 Vargardle R TaSk §G B 2B <33 TR WD M 39
David Shap, presideor and ghief  phternate soutes i 235 3 main Hine is Lo A e o oa ) ?%ﬁ%mﬂ G M BN 27 dpia W
excoutive  offoer  of [nnovulive  domaped . , g"g‘“' ﬂﬂ “ w8 T G m‘&gﬂ‘ % Qm Eiéi *';“3 ﬁé% .ﬁ;,:.;;fg NN]i ggpcw
i H rher i il BX) i . M1 s Z H : ATE FL L # X
Telephone, said .’Tﬂhumd.sy‘ projects inelide expand ngﬂ fren W d o pu N W by invl: BuaCHGr e g AL 921 DD audd M B
Telacommunication i trilical to any  ead enhanging support sysien R ot Fi 4 N B2 JIA ame Mt
Buminess and I3 ertical ofler x:ny disige  tomer servies pramd bl PR m@f‘m E% T i oWk e b
RIS & Kl . f s . - - g L h k h X il x
Y fo te o o : ol R 1R I3 BElE o® 2 10 F i, 43, X 28, 4 LKL 5N 250
s economy, ofwork, il ing - I cFeaAp LY Y TR W By =g
o Taphos ey e mpemen b et U1 3 A smima B OEE IR 3 RO L M
plin includes fuylag fiber ptip cables, mtli&e \ggn:mbéngéth%?.z DR -l PP B+ e e s oy 52 T S T R S T
i i s e mgd T - hegdquariema on roix, I beMen Mad . . ) S8 1500 sl i # . X
insalling mgrs Ines undoground 1o » el (LI IS B W 3 3 G u o8 ) Ve Por G A %8 2 H0ID  ARE N 2500
upgrading the nework o offer mere  the purent company of a aumber O g, o da k2 AR ¥ o w Spatan o 86 oM At a2 WEEA 1A KD OO
comtomers aecess o services, such 05 cumpunies in the Li%. and British Tt N L @ M8 LB JE vag Mifd:s:qlbﬂhi [ 1289 DAt W7 #HC AT KL
D81, Fnes Vigin  Meads, S Muwnes, o moc oo VIR o 5 AmlheekCeiier G o b 93 S0 MR R i
. Tinuss B bW . ’ jirtey { A b jiy { i
o of ho plan Tuchudes a contrct ?iudcégupc? r;gammquc and Prance, g;mv Moo L ?m A “”%‘*‘”"ﬂ gmu a iéiﬁ Mg *?."3 ,:é% ‘%‘12’, ?\ . G% . m@ ﬁ
1 1 ok butw! i meei ings | i i go Y 5 K rehiTamp femp A [ + b 17, !
signud ket week botwoan linovedye -"","{‘,gfffvg" :gg-]?-;'!\nvm~ tﬁﬁ'k:g fuew %@ BT T Vet e W1 e @) 4man  .aEn M gl
ad 5t Cromebosed BDonnevile  includs TVZ2 and Thé Virght Isbands W% & med m e M £7 Fidelyinan Dol A4 S y R P R Ea
Canztruztion 1o ky pew cable on North  Onily News, Yo M . o & W N ) [orpeCov Belncad TRt A" SR Y S 11 S TR N W, -0

Markets see mixed results

NEW YORK (AF) — Investors
bought tech shares Thursday but
made fow olher comim{tments ahend
of the government’s February
employmeat repost, leaving stocks
mixed in 6} onather Rethurpie ses-
siom on Wil Sireet,

The nirkel’s major indexes

delfied in and ous of positive territe-
1y os they hive much of the weck
aheud of today's employment roport,
The report, showing the mumber of
new jobs created of los dwing the
month, is considered one of the most
critical indicators of the economy's
hzalth,

one day before key employment report

*There’s been a ket of speculation
ahous whers the nimber might come
in and how the murke! might react,
50 it akes senac for this i be a bit
of n directionlese duy,” suid Brinn
Poars, hend cquity prader at Victory
Capital Managerseut in Cleveluad,

The Dew Jones iadustrial mvarage,

which iraded it 1 nurrow, 45-paint
bnnd, closed down 5.11, caseatially
flnt =t 10,588.00.

The browter pauges were higher,
The MNoadag eomposile  ndea
advaneed 21,73, or L percent, to
2,033.11, a3 gaing among sericop.
ductor stocks heiped it finish in pos

itive range after two down days. The
Standard & Poor's 500 index was up
3.24, or 0.3 percent, ol 1,154,858,

investors, who have Iraded liste
tossly for weeks in the absence of
galveniz'ng ¢Ronomis or Lamings
dais, were  disoppointed  again
Thursday.

SPRING EXTRAVAGANZA

UNDER THE BIG BLUE & WHITE TENT AT TROPICAL NISSAN IN LA GRANDE I'RINCESSE
Wodnesday, March 3 - Tuesday, March 9 ¢ %:00 am - 5:00 pm daily (773-5155 + 773-BLE0)

Dininy Teble Sl 3500 down-$08/me-24 mos

King Bed $500 down-$187/me-24 mos
Ghing Cakinal $500 down-3113/mo-24 mos

48" Wirlting Desk $300 down-308/me-12mes
Chazl of Drawers 5200 dodn-$73.moM8 mos

BO® Execuliva Desk £500 down-$ 458 me-24mns
Comar Cabinet $300 down-$103mo-18 mag Drassar $300 down-$108/me-18 mos Orop-lLeaf Desk $200 down-3103/ma-12mes
Buffel Troliey $200 down-$98/me-12 mos Clatheg Anmoire $300 down-§106/ma-18 mos Bock Shelves $200 down-590imo-1Bmas

Visit uy to see onr complete selection of dining, living, bedroom and office furniture
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EXHIBIT 9



IN RE:

REQUESTS OF CHOICE COMMUNICATIONS, LLC

GOVERNMENT OF THE VIRGIN ISLANDS
OF THE UNITED STATES

PUBLIC SERVICES COMMISSION

PSC DOCKET No. 548

R A

Choice Communications LLC Responses to
Staff Interrogatories (Track 1)

Choice Communications LLC (“Choice”), through its attorneys, respectfully

submits its answers to Staff’s Interrogatories (Track 1) in the above-captioned proceeding.

ETCC-1:

Provide a copy of all federal and territorial operating licenses granted to Choice

Communications or to which Choice Communications is a successor and/or assign. Indicate any

changes to the current licenses that are envisioned by Choice Communications and/or its

corporate parent.

Response:

Choice holds licenses and authorizations as follows:

We have a series of FCC licenses, consisting of MMDS licenses in the E, F and H
blocks.

In addition, we are leasing the B and G licenses from an entity named
SHEKENIAH. These are Instructional Fixed Television Service licenses.

In addition, we have the MMDS 1 and 2A licenses, which are the return channels.
We also have a series of licenses in the 400 MHZ for paging, including a license
for site to site links.

We have a fifth set of wireless licenses designated SMR in the 800 MHZ band.
We have LMDS licenses, specifically the E block. »

We have microwave licenses for point to point in the 2 and 6 GHz band.

DCO1/KASHI/207481.1



Copies of our FCC licenses are available on the FCC web site, if actual copies are desired, at
www.fcc.gov. These licenses are recorded under Wireless World, LLC. Petitioner will make
printed copies available to inspect if desired.

In addition, we have authorization to operate under

e FCC Public Notice, International Authorizations Granted, 18 FCC Red
1857 (2003) (Attachment 1); and

e 47 CUF.R. §63.01 (Attachment 2).

On February 13, 2003, the Federal Communications Commission (“FCC”) granted Choice an
International Telecommunications Certificate to provide Global or Limited Global Facilities-
based and resale services pursuant to section 214 of the Communications Act of 1934, as
amended (the “Act”). See FCC Public Notice, International Authorizations Granted, 18 FCC
Recd 1857 (2003) (provided as Attachment 1). The FCC also has granted all carriers, including
Choice, blanket authority, pursuant to section 214 of the Act, to provide domestic interstate

telecommunications services. See 47 C.F.R. § 63.01; see also Choice’s Response to ETCC-2.



. ETCC-2: Provide a copy of any federal statute and/or FCC decision that authorizes Choice

Communications currently operates in the United States Virgin Islands.

Response: Choice attaches the following documents:

e FCC Public Notice, International Authorizations Granted, 18 FCC Red
1857 (2003) (Attachment 1);

o 47US.C. §63.01 (Attachment 2);

o 47 C.F.R. § 214 (Attachment 3); and

e Implementation of Section 402(b)(2)(4) of the Telecommunications Act of
1996, Petition for Forbearance of the Independent Telephone &
Telecommunications Alliance, Report and Order in CC Docket No. 97-11,

Second Memorandum Opinion and Order in AAD File No. 98-43, 14 FCC
Red 11364 (1999) (Attachment 4).

The U.S. Virgin Islands Code does not require telecommunications carriers to
obtain a certificate of public convenience and neceséity from the U.S. Virgin Islands Public
Services Commission as a prerequisite to providing telecommunications services to consumers
throughout the U.S. Virgin Islands. While Title 30 VIC Chapter 1, read literally, might be
construed to cover all telecommunications services, that portion of the code has been consistently
interpreted to confer only jurisdiction to regulate rates and services of the franchised telephone
company, and not over entities operating under Federal Statutory authority such as Choice.

Choice has the authority to provide domestic interstate services throughout the
United States and its territories, including the U.S. Virgin Islands, pursuant to section 63.01 of
the FCC’s rules, and to provide international services pursuant to the international authorization
granted by the FCC, as discussed below. Pursuant to section 214 of the Act, telecommunications
carriers are required to obtain a certificate of public convenience and necessity from the FCC
prior to constructing, acquiring, operating, or engaging in transmission over lines of

communication. See 47 U.S.C. § 214(a). In 1999, the FCC adopted a rule that automatically



grants all carriers blanket authority under section 214 of the Act to provide domestic interstate
services and to construct, acquire, or operate any domestic transmission line. See 47 C.F.R. §
63.01 (stating in pertinent part that any “party that would be a domestic interstate
communications common carrier is authorized to provide domestic interstate services to any
point and to construct or operate any domestic transmission line...”); see also Implementation of
Section 402(b)(2)(A) of the Telecommunications Act of 1996, Petition for Forbearance of the
Independent Telephone & Telecommunications Alliance, Report and Order in CC Docket No.
97-11 and Second Memorandum Opinion and Order in AAD File No. 98-43, 14 FCC Red 11364,
11372-75, 99 12-18 (1999) (implementing section 63.01 of the FCC’s rules). The FCC does not
issue individual certificates of public convenience and necessity for the purposes of providing
domestic interstate telecommunications services.

Carriers still are required to obtain authority from the FCC prior to providing
international telecommunications services. On February 13, 2003, the FCC granted Choice an
International Telecommunications Certificate to provide Global or Limited Global Facilities-
based and resale services pursuant to section 214. See FCC Public Notice, International

Authorizations Granted, 18 FCC Red 1857 (2003) (provided as Attachment 1).



ETCC-3: Provide a copy of any federal and/or territorial statutes upon which Choice

predicates its petition in this proceeding for ETC status in the United States Virgin Islands.

Response: Choice attaches a copy of the following statutes upon which it predicates its
petition for designation as an ETC:
o 47US.C. §214(e); and

o 47US.C. §254(e).

Section 214(e) of the Act, entitled “Provision of Universal Service,” identifies the criteria for
eligibility of universal service funds and the procedures for state commissions to designate
carriers as ETCs. Section 254(e) of the Act cross-references section 214(e) of the Act, and states
that “‘an eligible telecommunications carrier designated under section 214(e) shall be eligible to
receive Federal universal service support.”

Choice identifies the FCC rules and orders that implement these provisions of the

Act in our response to ETCC-3(b).



ETCC-3(b):' Provide a copy of any federal, state and/or territorial court or FCC opinion that

supports Choice Communications claim of eligibility to seek ETC status.

Response: Choice attaches the following documents which support its claim of eligibility to
seek ETC status, each of which is discussed in response to ETCC-4:

e 47 C.F.R §54.101 (Attachment 6);
o 47 CF.R. §54.201 (Attachment 7);

e Federal-State Joint Board on Universal Service, Report and Order, 12
FCC Red 8776 (1997) (Attachment 8),°

o Procedures for FCC Designation of Eligible Telecommunications
Carriers Pursuant to Section 214(e)(6) of the Communications Act, Public
Notice, 12 FCC Red 22947 (1998) (Attachment 9);

e Federal-State Joint Board on Universal Service; Western Wireless
Corporation Petition for Preemption of an Order of the South Dakota
Public Utilities Commission, Declaratory Ruling, 15 FCC Red 15168
(2000) (Attachment 10);

o Federal-State Joint Board on Universal Service; IT&E Overseas, Inc.
Petition for Designation as an Eligible Telecommunications Carrier in the
Territory of Guam, Memorandum Opinion and Order, 17 FCC Red 10620
(2002) (Attachment 11); and

e Petition of the State Independent Alliance and the Independent
Telecommunications Group for a Declaratory Ruling that the Basic
Universal Service Offering Provided by Western Wireless in Kansas is
Subject to Regulation as Local Exchange Service, Memorandum Opinion
and Order, 17 FCC Red 14802 (2002).

: The Staff Interrogatories (Track 1) contained two interrogatories numbered ETCC-3. For
simplicity, Choice has referred to the second ETCC-3 as ETCC-3(b).

2 Due to the length of the order and the variety of issues addressed therein, Choice has
provided only those sections of the order relevant to Choice’s petition for designation as
an ETC.



ETCC-4: Indicate whether Choice Communications satisfies the eligibility requirements set

forth in 47 U.S.C. 214(e). Explain any response.

Response: Choice satisfies the eligibility requirements set forth in section 214(e) of the Act.
Pursuant to section 214(e)(1) of the Act, to obtain universal service support a common carrier
designated as an ETC is required (1) to offer the services supported by the universal service
support mechanisms either using its own facilities or through a combination of its own facilities
and the resale of another carrier’s services, and (2) to advertise the availability of these services
“using media of general distribution.” 47 U.S.C. § 214(e)(1); see also 47 C.F.R. 54.201(d). The
FCC has designated the following services for support: single-party service;® voice grade access
to the public switched network; Dual Tone Multifrequency (DTMF) signaling or its functional
equivalent; access to emergency services; access to operator services; access to interexchange
service; access to directory assistance; and toll limitation for qualifying low-income consumers.
See Procedures for FCC Designation of Eligible Telecommunications Carriers Pursuant (o
Section 214(e)(6) of the Communications Act, Public Notice, 12 FCC Red 22947, 22948 n.5
(1997) (provided as Attachment 9); see also Federal-State Joint Board on Universal Service,
Report and Order, 12 FCC Red 8776, 8807-25, 41 56-87 (1997) (describing each of the
supported services in detail) (“Report and Order”); see also 47 C.F.R. § 54.101(a) (listing each

of the supported services) (provided as Attachment 6).

3 The FCC has stated that to the extent that wireless carriers use shared spectrum among
users to provide service that they “offer the equivalent of single-party service when they
offer a dedicated message path for the length of a user’s particular transaction.” Federal-
State Board on Universal Service, Report and Order, 12 FCC Rcd at 8810, § 62 (relevant
portions of the Report and Order are provided as Attachment 8). The FCC does not
require wireless providers to offer a single channel dedicated to a particular user at all
times. See id.



Choice currently provides telecommunications services to consumers in the U.S.
Virgin Islands, including single-party service and specialized mobile radio services. The FCC
does not require carriers, such as Choice, to provide all of the supported services prior to being
designated as an ETC. Indeed, the FCC repeatedly has emphasized that requiring carriers to
provide the supported services throughout the service area prior to designation as an ETC has the
effect of prohibiting competitive entry. See Federal-State Joint Board on Universal Service,
Western Wireless Corporation Petition for Preemption of an Order of the South Dakota Public
Utilities Commission, Declaratory Ruling, 15 FCC Red 15168, 15173, 9 12 (2000) (provided as
Attachment 10). In reaching this conclusion, the FCC stated that “[n]o competitor would ever
reasonably be expected to enter a high-cost market and compete against an incumbent carrier that
is receiving support without first knowing whether it is also eligible to receive such support.” Id.
¢ 13. Similarly, in the present case, absent ETC designation, since the entire U.S. Virgin Islands
is a high-cost area, it is not financially prudent for Choice to offer all of the supported services
prior to receiving an ETC designation. See Choice Petition at 1.

Moreover, in certain situations the FCC permits ETCs to obtain universal service
funds even though they currently are not capable of providing all of the supported services.
Specifically, an otherwise eligible carrier that does not currently provide single-party service, toll
limitation service, or access to E911, may petition a state commission for permission to receive
universal service support while the carrier completes the network upgrades so that it can offer
these services. See Report and Order, 12 FCC Rcd at 8825-28, 41 88-93. In its petition,
consistent with the FCC’s rules, Choice requested that it be entitled to receive universal service
support while it completes the necessary upgrades to be able to provide single-party service

throughout the U.S. Virgin Islands. See Choice Petition at 5-6.



. The FCC has stated that an applicant for designation as an ETC can demonstrate
“its capability and commitment to provide universal service without the actual provision of the
proposed service” to the state commission through one of four mechanisms, among others:

(1) a description of the proposed service technology, as supported
by appropriate submissions; (2) a demonstration of the extent to
which the carrier may otherwise be providing telecommunications
services within the state; (3) a description of the extent to which
the carrier has entered into interconnection and resale
arrangements; or (4) a sworn affidavit signed by a representative of

the carrier to ensure compliance with the obligation to offer and
advertise the supported services.*

Moreover, designating Choice as an ETC allows it to become eligible for federal universal
service support; it does not mean that Choice automatically receives support. Choice will
receive support only upon actually providing services to its customers.’
In the present case, although Choice does not currently provide all of the
. supported services, it is eligible for designation as an ETC. Choice has committed to offer and to
advertise the supported services upon designation as an ETC or shortly thereafter.® In
accordance with section 214(e), Choice will offer the supported services using wireless

technology through a combination of its own facilities and the resale of other carriers’ facilities.’

4 Id. 9] 24 (emphasis supplied).
3 As discussed above, there are three exceptions to this general rule.

6 See Declaration of Cornelius B. Prior § 3 (attached to Choice’s petition). As noted above,
Choice has requested an extension of time in which to implement single-party service.
See Choice Petition at 5-6.

! See Declaration of Comelius B. Prior § 3. The FCC’s universal service rules are

technology-neutral; therefore, any telecommunications carrier, including a wireless
carrier, is eligible for ETC designation. See Report and Order, 12 FCC Rcd at 8858,
145 (stating that “any telecommunications carrier using any technology, including
wireless technology, is eligible to receive universal service support if it meets the criteria
under section 214(e)(1)”); see also Petition of the State Independent Alliance and the
Independent Telecommunications Group for a Declaratory Ruling that the Basic

. Universal Service Offering Provided by Western Wireless in Kansas is Subject to
Regulation as Local Exchange Service, Memorandum Opinion and Order, 17 FCC Recd



Choice will offer the supported services throughout its licensed service area.® Choice’s current
wireless network provides the capability to offer wireless local loop, high speed Internet access,
and digital telephone service to large parts of St. Thomas, St. John, and St. Croix. Choice’s
physical plant already houses routing equipment to support its ISP business, and it leases towers
to broadcast its wireless service. In addition, Choice is negotiating with other carriers to
purchase or lease additional facilities to house new equipment and to improve service reliability.
Through the addition of two-way antennas, additional routing equipment, and switched access,
Choice can provide all of the supported services to consumers in the U.S. Virgin Islands.
Further, Choice has one resale agreement to provide service to an inhabited island in the U.S.
Virgin Islands which is not served by Innovative. For the Little St. James Island residents, we
provide a total of 15 lines for telephone service to that island which was not served by
Innovative. We initiated this service when Innovative was not providing service to the residents
of the island, without discount or mark up, in order to insure that those persons residing on the
island would have telephone service.

Furthermore, Choice will advertise the availability of the supported services
through media of general distribution in the U.S. Virgin Islands, including, for example, using
the radio and the printed media. Choice currently advertises many of its services, including, for
example, Internet, digital wireless television, high-speed Internet access, dispatch and paging
services through local media, print, radio and television. Choice will use these same channels to

communicate new service offerings. See Choice Petition at 5 (identifying current advertising).

14802, 14816, 9 25 (2002) (stating that the FCC’s universal service rules are technology-
neutral).

8 Choice’s licensed service area is not identical to Innovative’s study area. Therefore, as is
common practice, Choice will request a waiver of the requirement to provide service
throughout Innovative’s study area, such that it can operate pursuant to the terms of its
FCC licenses. The FCC routinely grants such requests.
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Granting Choice’s petition is in the public interest, because it will bring
competition to the marketplace in the U.S. Virgin Islands. Currently, the incumbent LEC,
Innovative, is the only ETC throughout the U.S. Virgin Islands. The FCC previously has
concluded that designating an additional ETC in an area served by a rural LEC serves the public
interest “by promoting competition and the provision of new technologies to consumers in high-
cost and rural areas...” Federal-State Joint Board on Universal Service, IT&E Overseas, Inc.
Petition for Petition for Designation as an Eligible Telecommunications Carrier in the Territory
of Guam, 17 FCC Red 10620, para. 1 (2002) (provided as Attachment 11). Similarly, granting
Choice’s petition will bring increased choices and innovative services to customers throughout
the U.S. Virgin Islands. As in the case of the residents of the small island of Little St. James,
Choice has already increased the service available to Virgin Islanders in an area not served by
Innovative. Granting the petition will increase the opportunities for Choice to increase this
positive extension of telephone service to people and areas not fully served by the only LEC in

the Virgin Islands.
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ETCC-5: Provide a copy of Choice Communications plan to meet the requirements set forth
in 47 U.S.C. § 254(e).

Response: Choice incorporates by reference its response to ETCC-4, which, inter alia,
provides an overview of Choice’s current wireless network and its plan to provide the supported
services. Pursuant to section 254(e) of the Act, once designated as an ETC, Choice will be
eligible to receive universal service support. Consistent with section 254(e), Choice will use the
support that it receives solely for the provision, maintenance, and upgrading of facilities for

which the support is intended.

12



ETCC-6: Provide a list of all telecommunications services currently provided by Choice

Communications in the United States Virgin Islands. Provide a list of all telecommunications

services that are currently under consideration by Choice Communications for the United States

Virgin Islands.

Response: ETCC-6

Choice Communication is currently providing the following services:

[ ]]

The sole Local Telephone Service to the island of Little St.James in the U.S. Virgin
Islands;

Fixed Wireless Cable TV using MMDS spectrum
Dial-Up ISP

Wireless DSL

Paging

Specialized Mobile Radio (SMR)

E-mail hosting

Shared Web hosting

Managed Server

Dedicated Server

Domain Names and Web-mail

Additionally, the following services are currently being considered:

Additional Local Telephone Service, including-
o Dial tone

Voice grade access to the PSTN

Local usage

DTMF

Access to Emergency Services

Single party

Local Switching

O 0 0 O 0 O

As part of the local service offering, the following enhanced services or features:
o Call conference & transfer

Caller ID

Call Forwarding

Call Waiting

Voice Mail

O O O O

VoIP

Long Distance Services-
o 1+ PIC’ed access
o 1010XXX
o Leased lines

13



e Cellular Communications

e Off-island Connectivity

¢ High Speed Private Line Interconnection
e Virtual Private Line Connectivity

e Managed Services

¢ Shared Data Center

e JPVPNs

e TR connectivity

¢ ATM Connectivity

o Wi-Fi

ETCC-7 Provide the current number of Choice Communications local exchange
telephone service subscriber in the United States Virgin Islands.

We provide the only local telephone service to all the residents of Little St. James Islands,
involving fifteen lines, under a single billing to one customer.

Dated: 7 % g/ 0> Respectfully submitted,
Maria Tankenson Hodge W
Hodge & Francois
1340 Taarneberg

St. Thomas, VI 00802
340-774-6845

Fax: 776-8900

Email: hodgfran@islands.vi
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VERIFICATION

TERRITORY OF THE VIRGIN ISLANDS )
) SS:
DIVISION OF ST. THOMAS AND ST. JOHN)

SAMUEL SIGARTO, after first being duly sworn, deposes and states that he has carefully
read the foregoing responses to Staff Interrogatories, in his capacity as Chief Operating Officer of
Choice Communications, LLC, and confirms that the foregoing are true and correct to the best of
his knowledge and information.

DATED: ’7//,}"/6/ %

AMUEL SIGARTO
Subscribed and Sworn |
to beforq me this ,/J'
day of s Q/ 2003
NOTARY PUBLIC |
. _ Maria Hodge

My Commission Expires: My Commission Expires:

May 21, 2004

LNP - 008-r~

CERTIFICATE OF SERVICE

It is hereby certified that a true and exact copy of the foregoing was sent by hand delivery to
the offices of the Public Services Commission and to the Hearing Examiner, Rosalie Simmonds
Ballentine, with a duplicate copy of text without exhibits sent via email to roselaw@yviaccess.net
and via telefax to 774-3766; a copy was sent by U.S. Mail, postage prepaid to Gregory J. Vogt of
Wiley, Rein & Fielding LLP, Washington, D.C., with a duplicate copy of text without exhibits
sent via email to gvogt@wrf.com, a copy without exhibits was sent by telefax to Julio Brady at
Innovative Telephone Company, at 692-5900, with a duplicate copy including exhibits sent by
U.S. mail; and a copy of text without exhibits was sent by email to Dr. Gregory Mann at
GregM@ggga.net, and a full copy including exhibits sent by express mail to Dr. Mann at
Gorham, Gold, Greenwich & Associates, P.O. Box 23626, Overland Park, Kansas, 66283-0626,

on this_/Q* day of July, 2003.
7/@&%@ P
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EXHIBIT 10



GOVERNMENT OF THE VIRGIN ISLANDS
OF THE UNITED STATES

Public Services Commission

IN RE:
PSC DOCKET NO. 526
WIRELESS WORLD - INNOVATIVE
TELEPHONE

REQUEST FOR INTERCONNECTION

— N N N

REPORT OF THE HEARING EXAMINER

l. Introduction

The Telecommunications Act of 1996 ("the Act") was instituted by the United States
Congress for the purpose of providing the statutory foundation essential to broadening
participation in the local exchange telecommunications market. The adoption of a new
framework by Congress suggests that the American public will benefit more from greater
competition than from greater regulation -- and regulatory constructs must encourage
greater participation. Provisions contained within the Telecommunications Act clearly
establish rights, duties and privileges accorded to all participants -- incumbent and
prospective entrant -- in the pluralistic market envisioned by the Act's sponsors.

Among the many changes expressly provided by the Act is a requirement that
unencumbered interconnection of facilities and equipment operated by the respective
incumbent and prospective competitors be achieved and maintained in the future.* With
enactment competitors to incumbent local exchange carriers were accorded for the first
time a statutory right to seek interconnection and a framework to govern its provision.
To ensure that its intent was not left open to misinterpretation by either regulators or
other interested parties Congress went to great effort in the remaining provisions of The
Act to clarify the goals it expressed in 8§47 USC §251(a).2

On August 24, 2000 Wireless World, L.L.C. ("Wireless" or the "prospective entrant™) formally
notified Innovative Telephone ("Innovative" or the "incumbent™) of its interest in entering into an

1 847 USC §251(a)(1) serves as enabling authority to mandate interconnection between networks and
equipment of all telecommunications carriers -- incumbent and prospective competitor -- irrespective of
their interest in doing so. A companion provision in that section - 47 USC §251(a)(2) -- ensures that the
interconnection obligation introduced in §47USC251(a)(1) cannot -- now or in the future -- be avoided,
withdrawn or limited by a telecommunications carrier.

2 Wireless World, L.L.C. -- a wholly-owned subsidiary of Atlantic TeleNetwork ("ATN") -- maintains a
Commercial Mobile Radio Service ("CMRS") license granted by the Federal Communications Commission
under 847 § U.S.C. 8332 and subject to rules and regulations set forth in 47 C.F.R. §20.
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agreement for access to -- and use of -- |Innovative~s
public switched network in the United States Virgin Islands?
In submitting a request for interconnection Wireless World exercised the rights granted it as a
telecommunications carrier and provider of telecommunications services (as defined by the Act).
In its application, Wireless World set forth its intent to negotiate terms and conditions for
interconnection in accordance with the provisions set forth in 47 USC 8252 of the Act.?
Subsequent to the August 24, 2000 request of Wireless World, negotiations were undertaken by
the two parties but, as acknowledged by both parties, failed to conclude in a mutually acceptable
interconnection agreement.

1. Roles and Responsibilities

In addition to the duties and obligations ascribed to incumbent local exchange carriers -- and their
respective competitors -- the Act specifies discrete implementation roles and responsibilities to
federal, state and territorial regulatory agencies.®> For matters pertaining to telecommunications
carriers operating in the United States Virgin Islands under Section 47 of the United States Code
the responsible agencies of record are the United States Virgin Islands Public Services
Commission ("VIPSC" or "PSC").and the Federal Communications Commission ("FCC").

The Act severely proscribes the scope of the VIPSC's role in 88251 and 252 matters to a)
reviewing and approving interconnection agreements, b) mediating differences that in the conduct
of negotiating such agreements, and c) arbitrating any differences that cannot be resolved through
either negotiation or mediation. Even more severely proscribed in the Act is the role of the FCC;
88251 and 252 accord it a meaningful role in matters of interconnection only if the responsible
state agency fails to act on its assigned duties and obligations. Only at that point is the FCC
permitted to enter into any negotiations or arbitration proceedings. Accordingly, the Virgin
Islands Public Services Commission is the primary entity to deal withy the interconnection
process and related issues.

I1l.  Purpose of the proceeding

This proceeding represents the first step in the effort by the Virgin Islands Public Services
Commission to fully -- and fairly -- examine claims made by each of the respective parties in the
context of negotiations between Innovative Telephone and Wireless World of their previously
referenced August 24, 2000 request for interconnection. Specifically, at issue in this hearing are
matters related to a formal complaint against Wireless World,LLC, Innovative Telephone f/k/a
Virgin Island Telephone Corp. filed with the Virgin Islands Public Services Commission on
January 30, 2001 alleging violations of the good faith negotiation requirements and of the

1Receipt of a formal request for interconnection is acknowledged by Innovative in the Formal Complaint
filed by Innovative Telephone with th Virgin Islands Public Services Commission on January 31, 2001.
247USC8§252 prescribes use of a uniform set of procedures for negotiation, arbitration, and approval for all
interconnection agreements. The specific processes and "triggers™ are fullyailed in this section of the Act.

3 By virtue of 47 U.S.C.8153(40) and (41, the Virgin Islands Public Services Commission is deemed a
""State Commission."
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3. consistency with prescribed universal service

The Telecommunications Act of 1996 requires any Commission presented with a request to
remove the rural telephone exemption of an Incumbent Local Exchange Carrier to ensure that its
actions are consistent with the commitment Congress to preserving Universal Service.
Specifically, the concern of Congress centers on the impact on subscribership that might be
expected as a result of providing broader participation in a small, insular and/or rural market.

In this proceeding Wireless World suggests that its proposal would engender minimal effect on
the access to — and use — of telecommunications services in the Virgin Islands. It suggests that
any negative revenue impact experienced by Innovative as a result of broader participation can be
easily mitigated by contributions to Innovative Telephone from other business units owned and
operated by Innovative’s corporate parent. As discussed in the previous section it would appear
that cross-subsidization is not a permissible — let alone a preferable policy that this Commission
should adopt. Accordingly, the Hearing Examiner was compelled to conclude that Wireless
World’s proposal will have a detrimental effect upon the financial condition of Innovative
sufficient that it will be forced to seek rate relief from this Commission at some point in the
future.

This Commission can only speculate on the scope and scale of any such relief initiative but it is
reasonable to assume that it will entail rate rebalancing. In this proceeding, Innovative has
attested to the fact that its business customers generate substantially higher revenue per access
line than their residential counterparts and will likely be a focal point for competitive activity on
the part of Wireless World. Accordingly, it is reasonable to presume that Innovative will respond
with some effort to rebalance rates between residential and business customers to better reflect
the revenues and costs of serving each of the respective groups. If subsequently approved by this
agency such rate rebalancing may well result in an increase in local residential rates or the
imposition of a subscriber line charge; in either case, an increase in the cost of basic local
exchange service to the residential users of the Virgin Islands.

Innovative has asserted that the current subscribership to local exchange telephone service in the
Virgin Islands is substantially below the national average of the United States. It attributes this
low penetration, in part, to the relatively low income levels of the Virgin Islands. It further
maintains that any effort to increase residential prices to levels necessary to offset any projected
loss from broader interconnection could have the effect of reducing its subscribership below
current levels as people find telecommunications services less affordable.

In response to Innovative’s assertions Wireless World suggested that there is no correlation
between the price of telecommunications services and subscribership. Wireless World’s witness
even cited several instances where price increases of local service were accompanied by an
increase in subscribership. While such examples are impressive, the Hearing Examiner finds it
difficult to conclude that such phenomena are anything other than coincidental and do not
constitute a material change to the generally accepted economic principles of price:demand that
govern virtually all commercial exchanges. Wireless World offered nothing in its submissions to
suggest that the local exchange telephone market is subject to a fundamentally different economic
regime than the balance of the private sector. Unlike "a rising tide that will guarantee all boats
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rise," an increase in the price for local exchange telephone service will not guarantee that
subscribership levels will rise correspondingly.

It has been further suggested in this proceeding by Wireless World that any financial impact that
might be realized by Innovative as a result of broader competition will be mitigated by the efforts
of the federal joint board on Universal Service and the federal Universal Service Fund (“USF”).
Innovative acknowledged in its testimony that it currently receives support from the USF but that
such support is “portable” and moves with the subscriber to the Eligible Telecommunications
Carrier (“ETC”) from whom the subscriber solicits local exchange service. Innovative
acknowledges that Wireless World does not currently hold ETC status but there is nothing that
would prevent it from seeking such authority and becoming eligible for USF support. Under
current rules and regulations Innovative would have its USF support reduced in direct proportion
to its losses to Wireless World. The consequent effect would be a growing deficiency in support
from the federal USF and increasing pressure on the Virgin Islands Public Services Commission
to accede to requests by Innovative for price increases in local service.

Some indication was given in this proceeding that the Joint Federal-State Board on Universal
Service is currently engaged in examining this issue (amongst others) and seeking means to
equitably address the subject. The recommendations that might be offered by the Board are
wholly speculative at this time and there is no assurance that any actions will be taken which
correct the current deficiencies of the plan. Therefore, the Hearing Examiner must assume that
no changes to USF policies will be made in the foreseeable future and the current methodologies
used in determining USF payments will be continued.

Without substantive changes in the USF not certain and the possibility that rate relief or
rebalancing may well be required, it is difficult for this Hearing Examiner to conclude anything
other than the fact that broader interconnection by Wireless World will have a detrimental — but
not quantified — effect upon the achievement of universal service in the Virgin Islands. However,
it is readily apparent to the Hearing Examiner that the magnitude of any increase — and the
corresponding threat that presents to universal service -- is directly proportional to the
expenditure levels required of Innovative to provide broader interconnection to Wireless World.
It is also apparent that any impediment to recovering such costs from CLECs through usage-
based fees or direct payments would only serve to exacerbate Innovative’s financial condition and
dictate still more petitions for relief from this Commission.® That, in the opinion of this Hearing
Examiner, is precisely the concern held by Congress when it established the tri-partite test
contained in 47 U.S.C. § 251(f)(1)(B) and the concern which remains with this Hearing
Examiner.

After reviewing all of the evidence and argument presented by the parties on this matter the
Hearing Examiner must conclude that interconnection in the manner proposed by Wireless World
under 47 U.S.C. § 251(c) presents a potential — but not quantified — threat to the universal service
principles set forth in 47 U.S.C. § 254(b). The Hearing Examiner is of the opinion that Wireless

9 Despite the expressions of commitment to the telecommunications market made by Wireless World in
this proceeding the company remains free to enter, participate and/or withdraw from it at any time. Such
discretionary authority engenders a degree of risk to both Innovative and to this Commission that any
change in the scope and scale of Wireless World’s commitment to the Virgin Islands will result in
unrecoverable investment by Innovative that must be addressed directly by this Commission in the form of
a request for rate relief.
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World failed to convincingly show that its proposal will not result in an increase in local service
rates and a decline in subscribership in the Virgin Islands. This conclusion represents partial
fulfillment of the requirements specified in 47 U.S.C. § 252(f)(1)(B) for removing the rural

exemption.

X. Findings of Fact

a. Failure to Negotiate in Good Faith

1.

10.

11.

12.

Innovative Telephone Company has a statutory duty under
47 U.S.C. §251(a) to provide interconnection with any telecommunications
carrier that presents it with a bona fide Request for Interconnection

Innovative Telephone Company meets the statutory
definition of a rural telephone company contained in 47 U.S.C. § 153(37)

The current designation of Innovative Telephone Company
as a rural telephone company is not of issue in this proceeding

Innovative Telephone Company is expressly exempted from
meeting certain obligations of local exchange carriers contained in 47 U.S.C.
8251(c) by virtue of its designation as a rural telephone company

Innovative Telephone Company and Wireless World, L.L.C.
have a common duty to negotiate interconnection arrangements, terms and
conditions under provisions set forth in 47 U.S.C. § 252(a)

Innovative Telephone Company has negotiated or arbitrated
interconnection agreements with six(6) wireless telecommunications services
providers serving the United States Virgin Islands

Innovative Telephone Company has not negotiated or
arbitrated interconnection agreement that makes provision for local exchange
service

Wireless World, L.L.C. is a telecommunications carrier and
as such is entitled to seek interconnection from Innovative Telephone
Company under the terms and conditions set forth in 47 U.S.C. § 251 and 47
U.S. C.8 252.

Wireless World, L.L.C. is entitled under 47 U.S.C. § 251(a)
to request Innovative Telephone Company to provide interconnection in a
manner that permits it to do business as a competitive local exchange carrier
in the United States Virgin Islands

Wireless World, L.L.C. acquired certain properties,
operating rights and licenses of Ackley Enterprises in the United States
Virgin Islands in consequence of a limited asset sale

The acquisition of those properties, rights and licenses from
Ackley Enterprises did not provide for any assumption by Wireless World,
L.L.C. of the Request for Interconnection previously filed on December 22,
1998 with Innovative Telephone by Ackley.

Ackley Enterprises and Wireless World, L.L.C. have
collectively filed three separate Requests for Interconnection with Innovative
Telephone on December 22, 1998, December 20, 1999 and August 24, 2000
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13.

14.

15.

16.

17.

18.

19.

20.

Wireless World, L.L.C. filed a copy of its August 24, 2000
Request for Interconnection with the Virgin Islands Public Services
Commission.

Wireless World, L.L.C. did not formally rescind its
December 20, 1999 Request for Interconnection with Innovative Telephone
at any time prior to-, coincident with-, or following its second Request for
Interconnection of August 24, 2000

Innovative Telephone accepted receipt of the August 24,
2000 Request for Interconnection and subsequently concluded a non-
disclosure agreement governing negotiations between the two parties

Negotiations between Wireless World, L.L.C. and
Innovative Telephone Company produced no formal agreement on terms and
conditions associated with any interconnection issue

Arbitration by the Virgin Islands Public Services
Commission has been employed twice in matters of interconnection
involving Innovative Telephone Company

The Federal Communications Commission has not issued
rules or regulations governing the conduct of negotiations between an ILEC
and a CLEC

Wireless World, L.L.C. filed a Petition for Arbitration with
the Virgin Islands Public Services Commission on February 2, 2001

The decision to terminate negotiations between Wireless
World, L.L.C. and Innovative Telephone — and employ, instead, arbitration
procedures under 47 U.S.C. § 252(b) was made by Wireless World, L.L.C.
without concurrence from Innovative Telephone Company

Removal of the Rural Exemption

1.

Innovative Telephone Company maintains a statutory duty
under 47 U.S.C.§ 251(a) to provide interconnection with any
telecommunications carrier that presents it with a bona fide Request for
Interconnection.

Innovative Telephone Company meets the statutory
definition of a rural telephone company.

The current classification of Innovative Telephone Company
is not of issue in this proceeding.

Innovative Telephone Company — as a rural telephone
company — is expressly exempted from meeting certain obligations of local
exchange carriers contained in 47 U.S.C. §251(c).

Innovative Telephone Company is entitled to retain its rural
exemption until removed by actions of the Virgin Islands Public Services
Commission.

As of 1995, 87.8% of Virgin Islands households have
telephone service as compared with a national average of 94.6% of all
households with telephone service.

A party petitioning for removal of the rural telephone
company’s exemption — in the current instance, Wireless World, L.L.C. -
bears the responsibility of showing that doing so would not be unduly
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

economically burdensome, technically infeasible, or inconsistent with the
universal service requirements of 47 U.S.C.§ 254.

Wireless World, L.L.C. provides wireless voice
telecommunications services via a Commercial Mobile Radio Service
(“CMRS”) license granted by the FCC under 47 U.S.C. § 332.

Wireless World, L.L.C. offers video programming via a
multipoint, multichannel distribution service (“MMDS”) spectrum licensed
by the Federal Communications Commission

Wireless World, L.L.C. is not currently subject to the
authority of the Virgin Islands Public Services Commission for its wireless
offerings

Wireless World, L.L.C. has not sought — nor does it hold -- a
license from the Virgin Islands Public Services Commission to function as a
Community Access Television (CATV) operator in the United States Virgin
Islands

Wireless World, L.L.C. makes no use of the public rights-of-
way in the delivery of its video program material

Wireless World, L.L.C. does not operate a cable system per
47 U.S.C. 8522(7).

Wireless World, L.L.C. does not satisfy the statutory
requirements for consideration as a cable operator

The Virgin Islands ranks substantially below the national
average for household penetration of telephone service

Innovative Telephone Company continues to experience a
growth in access lines

Innovative Telephone Company satisfies all the statutory
requirements for classification as a rural telephone company

The Virgin Islands Public Services Commission employs
rate-of-return as the basis for evaluating the financial performance of
Innovative Telephone Company

Wireless World, L.L.C. does not currently qualify as an
Eligible Telecommunications Carrier (“ETC”); accordingly, Wireless World
is not eligible for participation in the federal Universal Service Fund

Wireless World, L.L.C. is not precluded from seeking ETC
status from the Virgin Islands Public Services Commission upon conclusion
of an interconnection agreement with Innovative Telephone

Wireless World, L.L.C. proposed a resale discount rate of
35% off Innovative’s current retail rates

Innovative Telephone Company employs standardized
commercial telecommunications technology in its network

Wireless World, L.L.C. has indicated its intent to engage in
both resale and facilities-based competition

Universal Service Funding for rural telephone companies is
currently under review at the federal level

Wireless World, L.L.C. cannot enter into the wireline local
exchange services market in the United States Virgin Islands without
reaching an interconnection agreement with Innovative Telephone
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26.

27.

28.

The rural exemption provided to Innovative Telephone by 47
U.S.C. § 251(f)(1) does not limit the authority afforded to the Virgin Islands
Public Services Commission to regulate the affairs of Innovative Telephone

Innovative Telephone Company is legally entitled to
establish rates and charges for changes and modifications to its network
incurred as a consequence of complying with the requirements of 47 U.S.C. §
251.

Any rates and charges proposed by Innovative Telephone for
changes and modifications to accommodate the requirements of 47 U.S.C. §
251 require the review and approval of the Virgin Islands Public Services
Commission

XI. Conclusions

1.

VI.

VII.

Failure to Negotiate in Good Faith

The August 24, 2000 Request for Interconnection by Wireless
World, L.L.C. constitutes a bona fide request for interconnection with
Innovative Telephone Company

Innovative Telephone recognizes Wireless World, L.L.C. as a
telecommunications carrier eligible to request interconnection under 47
U.S.C. § 252.

Innovative Telephone accepted the August 24, 2000 request for
interconnection by Wireless World, L.L.C. as a bona fide request at the time
of its submission.

Innovative Telephone used the August 24, 2000 request for
interconnection as a basis for negotiations with Wireless World until it filed
for a Motion to Dismiss in January, 2001.

The request by Wireless World, L.L.C. of Innovative Telephone
to voluntarily waive its exemption rights as rural telephone company does
not represent a violation of any expressed provision of 47 U.S.C.8 251 or 47
U.S.C. §252.

The request by Wireless World, L.L.C. of Innovative Telephone
to waive its exemption rights as a condition for further negotiating terms
and conditions of interconnection does not constitute coercion or an
unreasonable demand.

Innovative Telephone Company is not obligated to waive the
exemption rights provided it by 47 U.S.C. § 251(f)(1) as a rural telephone
company as a condition to conduct negotiations with a CLEC

VIII. Innovative Telephone Company is not statutorily prohibited,

expressly or otherwise, from waiving (in part or in total) its exemption
rights as a rural telephone company if it deems it appropriate to do

The failure by Wireless World, L.L.C. to formally notify
Innovative Telephone of its intention to suspend or conclude negotiations
does not constitute a violation of any duties and/or obligations of the parties
to negotiate in good faith
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XI.

XII.

XII.

XIV.

VI.

VII.

Wireless World, L.L.C. is not a successor entity to Ackley
Enterprises and, therefore, holds no legal responsibility for the Request for
Interconnection previously initiated by Ackley Enterprises on December 22,
1998

The December 22, 1998 Request for Interconnection filed by
Ackley Enterprises cannot be considered a bona fide request for
interconnection by virtue of the fact that Ackley Enterprises is no longer a
telecommunications carrier and thus no longer entitled to seek
interconnection under 47 U.S.C. § 252.

The mere failure to reach a mutually agreeable settlement
between Innovative Telephone and Wireless World does not constitute a
breach of any requirement to negotiate in good faith. Congress envisioned
this possibility and provided for mediation and arbitration in 47 U.S.C. §
252(a)(2) and 47 U.S.C. § 252(b)(1)

The Petition for Arbitration filed by Wireless World, L.L.C. with
the Virgin Islands Public Services Commission was necessary to preserve
its limited rights under 47 U.S.C. § 252(b)(1)

The decision by Wireless World, L.L.C. to terminate
negotiations with Innovative Telephone and employ arbitration by the
Virgin Islands Public Services Commission is within its right as the only
party that can assume responsibility for initiating such discussions under 47
U.S.C. § 252(a)(1)

Removal of the Rural Exemption

Wireless World, L.L.C. does not satisfy the basic statutory
requirements to be deemed a cable operator for purposes of invoking the
exception contained in 47 U.S.C. § 251(f)(1)(C).

Wireless World, L.L.C. satisfies the basic statutory requirements
to be deemed a Competitive Local Exchange Carrier for purposes of
exercising its rights under 47 U.S.C. 8 251 and 47 U.S.C. § 252

Innovative Telephone Company satisfies the basic statutory
requirements to be deemed a Rural Telephone Company as defined in 47
U.S.C. § 153(37)

The relative size of a rural telephone company cannot be a
consideration in any determination by the Virgin Islands Public Services
Commission of whether the exemption provided in 47 U.S.C. 8251(f)(1)
should be removed

The rules governing Universal Service Funding for rural
telephone companies are currently under review and changes under
consideration present the possibility that USF funding levels to the Virgin
Islands will be impacted

Innovative Telephone Company will incur costs to comply with
the requirements of The Telecommunications Act of 1996 that will not be
avoided by virtue of being designated a rural telecommunications carrier
and cannot be deemed unduly burdensome or onerous

The range of services and support set forth by Wireless World,
L.L.C. in this proceeding as essential to competing in the local exchange
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services market are sufficiently comparable to those sought by -- and
provided to — other CLECs by Incumbent Local Exchange Carriers that
fulfillment of Wireless World’s request is technically feasible

VIII. Wireless World, L.L.C. represents a party whose interest in
achieving broader basis participation in the Virgin Islands
telecommunications market merits serious consideration by Innovative
Telephone

IX. Any decision to retain or remove the rural exemption provided
Innovative Telephone has no effect upon the ability or means of the Virgin
Islands Public Services Commission to effectively regulate the affairs of
Innovative Telephone

X. Wireless World, L.L.C. will be immediately subject to the
authority of the Virgin Islands Public Services Commission immediately
upon approval of any interconnection agreement between Innovative
Telephone Company and itself.

XI. A removal of the exemption afforded Innovative Telephone in
47 U.S.C. § 251(f)(1) provides an unconditional right to the services set
forth in 47 U.S.C. § 251(c) that cannot be abridged or limited by any
actions of the Virgin Islands Public Services Commission even if it were in
the best interests of the public to do so

XII. Subscribership to local exchange telephone service in the Virgin
Islands is below the national average and nothing presented in this
proceeding suggests that it will not remain below the national average for
the foreseeable future.

XII. The Virgin Islands Public Services Commission is required by
law to give formal consideration to any request by Innovative Telephone for
rate rebalancing and/or rate relief that can be shown to be necessary to
accommaodate competition

XIV. An increase in the approved price of residential local exchange
service will directly challenge the ability of the Virgin Islands Public
Services Commission to increase local exchange subscribership in the
Virgin Islands

XV. A decision by the Virgin Islands Public Services Commission to
retain the rural exchange exemption afforded Innnovative Telephone in 47
U.S.C. § 251(f)(1) would not, harm or impede the current business pursuits
of Wireless World, L.L.C.

XVI. It is not readily evident that removing the rural exemption
afforded Innovative in 47 U.S.C. 8 251(f)(1) will not impact upon the ability
of the Virgin Islands Public Services Commission to pursue the goals of
Universal Service set forth in 47 U.S.C. § 254.

XVII. Costs incurred by Innovative Telephone for compliance with
changes to Part 47 of the United States Code are eligible for recovery from
CLECs and subscribers but recovery is not guaranteed

XVIII. The Virgin Islands Public Service Commission is under no legal
or regulatory obligation to provide anyone the means to perform “bundling”
or achieve “one-stop shopping”

XIX. The rural exemption afforded Innovative Telephone in 47 U.S.C. § 251(f)(1) does not
prevent Wireless World, L.L.C. from participating in the Virgin Islands telecommunications
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market but it does deny it a specific means of entry that reduces the financial cost -- and risk -- of
participation in the telecommunications market.

Dated:May 22, 2001

FREDERICK G. WATTS
Hearing Examiner





